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WILLIAM M. EVARTS. 


By A. Oakey HALL. 


ILLIAM M. EVARTS is the survivor of 
all the judges, and of the large assem- 
blage of lawyers whom he faced upon his 
first argument in the newly established Court 
of Appeals of the State of New York, and in 
the first year of its existence. He was then 
thirty years of age, the model of a “ thin, 
angular, pale-faced New Englander”; and, 
to paraphrase Shakespeare, with an evi- 
dent “ native hue of resolution sicklied o’er 
with the pale cast of thought, ready for en- 
terprise of great pith and moment.” He 
then had a general appearance which, while 
somewhat afterwards modified by time, he 
never lost. And in his daguerreotypes taken 
then —in 1848— may be perfectly traced 
the face and figure of the photograph of 
1893. But while the latter exhibits wrinkles, 
and while Father Chronos has thinned his 
flowing locks of the former period, the 
photograph yet shows the kindling glance 
of youth and the determined face which at- 
tracted attention while he was a Boston 
schoolboy, or a first-class at Yale, or in the 
Cambridge law school, a rapt listener to 
his professors, Joseph Story and Simon 
Greenleaf. 

That first Court of Appeals argument was 
in the case of Walworth — representing ces- 
tui que trust plaintiffs v. the Farmers’ Loan 
and Trust Co. of New York City; reported 
in volume first of the Court’s reports. 

When he then arose to make his maiden 
argument in that court wherein he was des- 
tined to contract a legal fame, in after years, 
second to no one at the Bar, he must have 
stood among and been listened to by a 





grand array of the State Bar. The court 
was new, and through an interregnum be- 
tween the destruction by the Constitution of 
1846 of the former Court for the Correction 
of Errors, and through the establishment of 
this new appellate tribunal, the calendar of 
the latter was a remarkably full one, and had 
throughout its initial year daily attracted a 
large delegation of advocates. Doubtless 
among his legal listeners on that occasion 
were the elder Rufus W. Peckham ; Ambrose 
L. Jordan, master of withering sarcasm; 
Charles O’Conor, in his prime of defiant 
attack; Nicholas Hill, Jr., who had just sur- 
rendered office as reporter of the predecessor 
court; William Kent, whose recent judgeship 
the new Constitution had taken from him; 
young Samuel J. Tilden, the philosophic; 
Francis B. Cutting, whose cross-examina- 
tions and repartees realized his surname; 
the lovable Henry S. Dodge; the impetuous 
Hiram Ketchum; the sweet-voiced Ward 
Hunt, destined for the Federal Court at 
Washington; the arrogant Sam Stevens; 
the quaint Marcus T. Reynolds; Ned Sand- 
ford, whom attorneys nicknamed the slash- 
er; Sam Sherwood, the acute; Willis Hall, 
apostle of ‘municipal law; George Wood, 
the encyclopedic; the legal preceptor of 
Mr. Evarts, Daniel Lord, whose junior to his 
name reminded of divinity which shone re- 
flected in his pure life; George Bowdoin, 
the life of clubs as of the circuit mess-room, 
and the lawyer of society; John A. Collier, 
the Cicero of Western New York; Nathaniel 
Bowditch Blunt, named after the famous 
writer on marine navigation, and himself a 
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keen navigator of the tortuous channels of 
nist prius; John H. Reynolds, the New York 
Erskine; Henry G. Wheaton, the silver- 
voiced orator; John K. Porter, the trench- 
ant; Henry E. Davies, the synthetic; An- 
drew S. Garr, the special pleader Chitty of 
America; James W. Gerard, the elder, whose 
incessant humor was as dignified as fresh and 
illustrative; Henry C. Murphy, the fertile in 
expedients; Francis Kernan, the analyst; 
Benjamin D. Noxon, a modern Coke; Ben- 
jamin W. Bonney, a curious compound of 
mildness and severity; and William Curtis 
Noyes, who was the opponent of Mr. Evarts 
in the argument mentioned. All only living 
now in the reports. 

And were present also the “ not dead but 
gone before” judges of that occasion, Greene 
C. Bronson, Addison Gardner, Charles H. 
Ruggles, Samuel Jones the second, William 
B. Wright and Chief-Judge Jewett. All those 
are names that even the lawyers of this gen- 
eration love to conjure with among them- 
selves. 

Of those named among lawyers and judges, 
three were destined to ascend the bench of 
the Court; one of them to be a predecessor 
of the then young Evarts in the Senate; one 
to be an unsuccessful candidate for the Pres- 
idency ; three destined to Congress; and all 
to be followed to their graves by revering 
associates fond of their fame. 

I have chosen to date the legal career of 
Mr. Evarts from that argument because it 
was in a case which attracted much legal, 
commercial and social attention, and pre- 
sented novel points. Beneficiaries of a life 
and remainder testamentary estate possessed 
funds deposited in Chancery to a large 
amount, which had been loaned for invest- 
ment by the Chancellor’s order, and for which 
a bond and mortgage had been taken. The 
clerk of Chancery, a relative of the Chancel- 
lor, without due order had satisfied the mort- 
gage in order to novate it with another mort- 
gage. On the foreclosure of the latter, the 
owners of the funds discovered a deficiency 





which brought up the question of the validity 
of the substitute mortgage, and whether the 
first did not still stand as security for the 
fund. Upon these facts Mr. Evarts made a 
most ingenious argument, taking for his 
point the equity of marshaling securities 
and for making the first mortgage still avail- 
able. But although he lost, yet the opinions 
show that his authorities had evidently much 
worried the judges in their consultation - 
room. 

But he had already been in practice seven 
years, and had then attracted marked atten- 
tion by his assiduity, pleasing social manners, 
and business connection through friends of 
his father. And a few words about him 
who gave inheritance to his son of industry, 
method, philanthropic influences, strong 
ethical leanings, love of literature, hatred of 
wrongs, pure Saxon style of composition and 
a taste for legal pursuits. Bostonians may 
purchase a biography of this Jeremiah 
Evarts, for on his death in 1831, when his 
son William was yet a grammar-school pupil, 
his friends deemed him worthy of a com- 
memorative volume. He was a Vermonter, 
which accounts for the purchase by the son in 
his advancing age of a charming estate in that 
State for purposes of summer rest and sea- 
sonable relaxation. The sire graduated at 
Yale when the century was only two sum- 
mers old. After taking degree he taught 
school three years, the while studying law; 
then practiced his profession under shadow 
of New Haven elms a short time, but went 
to Boston in order to edit a religious monthly 
called the “ Panoplist,” or armor of defense, 
in which pursuit he continued until 1821, 
while his son was an urchin of three years. 
Then he accepted office as treasurer of the 
American Board of Commissioners for For- 
eign Missions and merged his own magazine 
into one projected by those commissioners, 
and still known as the “‘ Missionary Herald.” 
He was a marked philanthropist, an original 
Anti-slavery man, and so great a friend of 
the then persecuted red man of the far 
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West as to write essays, pamphlets and a 
volume upon their wrongs, with suggestions 
as to Federal remedies. His mind, however, 
was stronger than his body, and falling into 
loss of health, he died in the South while 
there seeking restoration. But he left es- 
tate enough to provide William with his 
course at Yale and in the Harvard law 
school. 

At Yale the latter measurably followed 
in some of his father’s footprints by found- 
ing, as inheritor of his father’s journalistic 
proclivities, the “‘ Yale Literary Magazine.” 
After receiving the diploma of LL.B., which 
bore the now greatly valued autographs of 
Story and Greenleaf, he took in New York, 
in 1841, his diploma as practicing attorney, 
and three years later, under then existing 
rules, another as counselor. While yet a law- 
student he took relaxation in the Tippe- 
canoe and Tyler campaign of 1840, and 
attracted much attention from eminent lead- 
ers in the Whig party of the period by his 
cleverness in putting the political topics 
centering upon the protective tariff, and the 
extravagance of the opposition administra- 
tion. Even at that early age he exhibited 
the consummate raillery which marked so 
many of his later efforts in oratory. 

It was observable by both Bench and Bar, 
during his legal novitiate as advocate, that 
he possessed in a remarkable degree a 
presence of mind and a sang froid seldom 
noticeable in a young lawyer. ‘ This young 
Bay State boy has come to stay,” was a 
remark attributed to the venerable circuit 
judge Ogden Edwards, who had listened to 
a motion for non-suit made by the boy. 
And Judge Edwards was one of those 
nonchalant judges who disliked non-suits, 
and preferred to place responsibilities upon 
juries and motions for new trials. 

The Evarts preceptor, Daniel Lord, was 
pre-eminently what is best known at the 
British bar as a lawyer of families and 
estates. Of controversies among these there 
was an overflow from the Lord office, and 





some of it went to Evarts when he “ hung 
out his shingle.” He possessed so youthful 
an appearance that it is no wonder Judge 
Edwards referred to him as “this Boston 
boy.” Always smoothly shaven, and with 
what this generation knows as football hair, 
also an attenuated but lithe form which 
scarcely weighed one hundred and twenty 
pounds, he seemed more juvenile than he 
was. Athletism had not infected Yale nor 
Harvard when he was at either, and he had 
never been called upon to develop muscle. 
It was intellectual fibre that had been 
mainly exercised at those historic schools, 
and at no period of his life did he develop 
into physical sturdiness. Yet he was never 
a weakling. Somebody once referred to 
Daniel Webster as a “steam engine in 
breeches.” I should paraphrase my recol- 
lection of Evarts in 1848, when I came to 
the Bar, so as to describe him as a tug-boat 
in a black frock-coat that hung upon him 
as if it were a Ciceronian toga. 

The lawyer lingering in any library can 
readily trace the Bar progress of Mr. Evarts 
after his debut in the High Court of Appeals 
through the early reports, of Sandford’s Supe- 
rior Court Reports, and Barbour or Howard’s 
Supreme Court Reports, and in them will dis- 
cover that if the briefs of other lawyers 
are slighted, his and his authorities never 
were, 

In 1850 he acquired a national reputation 
through a speech which he made at the first 
Union meeting ever held in New York. 
This was in Castle Garden, at the time when 
the Clay-Fillmore compromises about ter- 
ritorial slavery were to the fore. There 
were then mere mutterings about secession 
in Washington and elsewhere, and these 
formed the topics of Mr. Evarts’ rebukes. 
Veiled those were in guarded language, for 
Fate was reserving to the Fremont and Lin- 
coln periods of his after-career opportuni- 
ties for his slashes at Calhounery and slavery. 
Not even Alexander Hamilton’s early revo- 
lutionary public speeches in his younger 
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days on the turf of the New York commons 
excited more popular attention than this 
speech. Simeon Draper, afterwards Lin- 
coln’s Collector of the Port, and then chair- 
man of the local Whig party, was heard to 
exultingly say at the finish of the meeting: 
‘* Boston may have its Webster and Choate, 
but New York has now their compeer in 
young Bill Evarts.” In the Taylor and 
Fillmore campaign Mr. Evarts was again to 
the fore so much as a Whig orator that this 
political prominence called him in 1849 to 
become statutory assistant to the Federal 
district attorney, Jonathan Prescott Hall, 
who, long deceased, lives in legal annals 
as reporter of three volumes of Superior 
Court reports. Inthat capacity Mr. Evarts 
continued until 1853. It was at that period 
I made his acquaintance, as I held the simi- 
lar position with the county district attor- 
ney, and we became brought together pro- 
fessionally. Prescott Hall was a society 
man, and constitutionally indolent, which 
proved a boon to his assistant, because it 
threw him more actively into the legal 
fray ; so much so, that when the Cuban fili- 
busters of 1851 were, in deference to treaty 
with Spain, prosecuted for infringement, on 
board of the schooner “ Cleopatra,” of the 
neutrality law, Assistant Evarts was given 
exclusive control of the case for the Govern- 
ment, and against the sympathies current 
among the jury panel he obtained a convic- 
tion. I attended, for purposes of studious 
observation, the close of the trial, and I re- 
call the big head on the spare shoulders, 
the nervous energy pervading every part of 
his gaunt countenance—such an one as 
the London caricaturists award the tradi- 
tional spare figure of Brother Jonathan, and 
the slender, almost shrunken, arms that rose 
and fell in apt, angular gesture. But I for- 
got the slender figure while listening to the 
fine robustness of his argument and the 
plumpness of his unanswerable, logical posi- 


tions. Federal District Attorney Prescott 


Hall, throughout his official administration, 





seemed to the public to be the assistant, and 
Evarts the chief. 

For several years politics was laid aside 
on the Evarts shelf, and he devoted him- 
self assiduously to his profession. One of 
his specialties became the furnishing of opin- 
ions to corporations whenever their direc- 
tors were puzzled with possible legal com- 
plications. It really became a fashion in 
Wall St. to say, “ Well, let us take Evarts’ 
opinion.” I have seen him at a dinner 
party dexterously cut a pineapple — no 
ordinary feat to do well. Evarts cut into a 
hard legal problem as he would cut a pine- 
apple—laying aside deftly the skin and 
rind, and getting at once into the pulp and 
juice of the controversy, and then sugaring 
it with clear style. A client might say of 
one of his opinions, ‘‘ I do not care so much 
for his conclusions as for the reasons he 
assigns in reaching them.” In speaking, 
Mr. Evarts often had queer involutions of 
sentences, but in composition these were 
never complicated nor confusing, but were 
as clean cut as an essay by Lord Bacon. 

He began legal life on the Daniel Web- 
sterian principle that a lawyer should never 
cheapen his services; and he always made 
heavy charges. David Dudley Field was 
then another lawyer who believed that the 
laborer was worthy of—as he humorously 
phrased it—his higher; and I have heard 
that American Justinian say, “aclient is apt 
to pecuniarily take your services at your 
own valuation of them.” In one case within 
my personal recollection, Mr. Evarts, in a 
railway controversy, received $20,000 for 
one opinion. And it was always an open 
secret that judges, when they would decide 
an appeal in his favor, freely used his brief, 
even in its verbiage. That was always of the 
best Anglo-Saxon, and if specimens of it are 
desired, these will be found in his eulogy on 
Chief-Justice Chase, before Dartmouth Col- 
lege, in June, 1873; or in his oration at the 
Philadelphia Centennial of 1876; or at the 
unveiling of the Seward statue in Madison 
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Square, New York, or when the Bartholdi 
Statue of Liberty was unveiled in the harbor 
of that city. 

Here it may be appropriate to refer to 
him as an orator. He was never eloquent 
in the popular sense which applied itself to 
Patrick Henry, James Otis, William Wirt, 
Webster, Rufus Choate, and Sargent Pren- 
tiss. Mr. Evarts lacked the emotional part 
of these orators, and sometimes their graces. 
But he was equally, perhaps more, con- 
vincing. He never sacrificd matter to man- 
ner. Even in conversation he was syllo- 
gistic. His voice lacked flexibility and 
variety of tone. But any such deficiency 
was compensated by the earnest furrows of 
the face and the actual gesture of his eyes. 
It was impossible for him to advocate a bad 
cause. He impressed jurymen and judges 
with the strong fact that he ethically be- 
lieved his assertions. Had he been St. Paul 
before Agrippa, I fancy that this king would 
have altered the Biblical saying, ‘“ with but 
little persuasion thou would’st fain make me 
a Christian,” into “with thy great persua- 
sion thou hast now made me a Christian.” 
Therefore, for the word orator must be 
descriptively substituted, in Mr. Evarts’ 
career, that of persuader, because he was 
eminently such. For instance, in the great 
Parish Will Case he was pitted against that 
matchless orator, Ogden Hoffman; but 
while the latter mostly delighted the judge, 
Evarts mostly persuaded him. 

The Fremont campaign of 1856 again 
pressed Mr. Evarts into politics. Therein 
he wandered into genuine emotion. The 
philanthropic impulses of his father were re- 
stored to him. His objurgations against 
human slavery approached the region of 
passion. That topic was also the only one 
that ever inspired William Henry Seward 
into any semblance of passionate eloquence ; 
and in this matter of public speech he and 
Evarts could be aptly conjoined for com- 
parison as to tones and methods of utter- 
ance. Four years later, during the Lincoln 





campaign, Evarts’ arraignment of human 
slavery, not only as to its sin, but its po- 
litical impolicy, attracted universal popular 
attention. In that behalf he became the 
Charles Sumner of the Middle States. 

The Lincoln campaign immediately suc- 
ceeded the occasion of one of his greatest 
professional triumphs. This came when a 
Virginian, on his way to Texas by steamer 
from New York, traveled with eight of his 
slaves in his keeping. Some philanthropic 
anti-slavery residents procured a writ of 
habeas corpus, on the claim that this planter 
unlawfully deprived these domestic servants 
of their liberty. The controversy is known 
at the bar as the Lemmon Case. Charles 
O’Conor was employed to oppose the writ, 
and held also a retainer from the State au- 
thorities of Virginia. New York’s governor 
also joined in the retainer to Mr. Evarts; 
and an intricate battle of State rights oc- 
curred. Mr. O’Conor’s contention was, 
like that of Mr. Evarts, controlled by his 
personal views; for Mr. O’Conor was a Cal- 
hounist, a strict advocate of the supremacy 
of State rights over Federal interference, and 
a sympathizer with the institution of slavery, 
both ethically, and as a matter of legal 
policy. Mr. O’Conor boldly argued that his 
client had not parted with his Virginian 
status as a lawful slaveholder by journeying 
into the State of New York, wherein a stat- 
ute declared that any slave entering it be- 
came manumitted, zpso facto. This conten- 
tion, said Mr. Evarts, is absurd, and proves 
too much. ‘“ What,” he exclaimed, ‘can it 
be that on leaving the protection of one 
State, its citizen can enter another, not as 
resident temporarily of it, but remain clothed 
with all the attributes of his old citizenship ? 
If this principle is to be carried out to a full 
extent, then the gambler entering New York 
from a State where his paraphernalia and 
occupation were legalized, could not forfeit 
the tools of his illegal occupation under our 
statutes that confiscated them, because, for- 
sooth, while standing on the soil of New 
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York he possessed still a controlling citi- | the piracy cases, growing out of circum- 


zenship in that first State.” 

Free soil triumphed, and the slaves were 
set free by the Court of Appeals, Demo- 
cratic Judge Denio joining in the opinion of 
Republican Judge Wright, and there being 
no dissent. The argument had been in- 
tently watched over North and South. 
Newspapers discussed the question pro and 
con, and Southern secessionists claimed the 
habeas corpus proceedings to be a fresh 
attack of Northern fanaticism upon Southern 
property rights. ; 

In the same year which heard the Lem- 
mon slavery argument, Mr. Evarts had been 
one of the notable oratorical delegates to 
the Chicago Convention which nominated 
Abraham Lincoln. He had also, in the 
next year, been a candidate in the Republi- 
can legislative caucus for United States 
senator, to succeed Mr. Seward, who had 
resigned to assume a cabinet place under 
President Lincoln. The legislature was di- 
vided into the Horace Greeley and the 
Thurlow Weed factions. That great editor 
was the candidate of the one, and Mr. Evarts 
of the other. I was, being then holder ofa 
political office, one of a private caucus of 
Mr. Evarts’ friends, held on the day before 
the election. A proposition was made in it 
that financial reasons could be brought to 
bear in his favor upon his opponents. I 
recall the remark of Simeon Draper, who 
was present : “No use, gentlemen, for if it 
were done and successful, such are the su- 
premacy of Mr. Evarts’ principles, that when 
he discovered the means he would not ac- 
cept.” And Mr. Evarts himself suggested 
the compromise of voting upon Judge Ira 
Harris, as senator, which was accom- 
plished. But as will presently be told, he 
was destined to become the victorious tor- 
toise in the same species of race a quarter 
century later. 

Again the forum of the Bar, 1862, heard 
Mr. Evarts’ great argument in the Supreme 
Court at Washington, in what are known as 





stances affected by the commencement of 
the Civil War. When that war was ended 
he made another renowned argument against 
the constitutionality of a State taxing Fed- 
eral bonds—an argument that would have 
delighted the shades of Webster and Story 
could they have been permitted to spirit- 
ually hear it. It is notable that Mr. Evarts 
should during his career have been invited 
so often into the novel and untraveled 
regions of jurisprudence. He delighted in 
their exploration, and cared little for follow- 
ing beaten paths of litigation. For instance, 
he obtained, by ingenious distinctions of 
cases and differentiations of apparently con- 
flicting statutes, the constitutional formula- 
tion of a novel statute of New York State, 
creating an appointed State police over an 
amalgamation of its counties, while the 
Constitution seemed to forbid local officers 
to be otherwise than elected or named by 
purely local authority. Here he was op- 
posed by Charles O’Conor, as in the Lem- 
mon case. I was junior with Mr. Evarts in 
the argument, and never before or since 
have I listened to such rare illustrations, 
such subtle distinctions, and such an aggre- 
gation of constitutional lore as scintillated 
in his elaborate and persuasive speech. The 
Albany court-room was crowded. Before 
argument began, I polled the consensus of 
lawyers whom the importance of the litiga- 
tion between city and State had attracted, 
and scarcely one believed that our conten- 
tion would succeed. The presiding judge 
was an especially strict constructionist of 
constitutional provisions, yet he wrote the 
opinion: establishing on the Evarts brief and 
argument the Metropolitan Police District 
that for a quarter century protected the 
city of New York as it had never before, 
nor ever since, been protected in person 
and property, and which in 1863 saved it 
from despoil by an infuriated mob when a 
military draft was being enforced. 

Mr. Evarts is therefore entitled to rank 
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high among such benefactors of his city as 
were Robert Fulton on the Hudson River, 
DeWitt Clinton with his Erie Canal project, 
Mayor Aaron Clark with his Croton water 
schemes, and that twin publicist and great 
lawyer, Henry C. Murphy, with his Brook- 
lyn bridge. 

Mr. Evarts’ great defense of President 
Andrew Johnson before the High Court of 
Impeachment is within memory of this 
generation and readers of the GREEN BAG, 
and needs no more than a reference. Mr. 
Evarts’ speech therein ranks, in historical, 
legal and parliamentary importance, beside 
the renowned addresses on the impeachment 
trial of Warren Hastings. Beside the report 
of the latter case — now exactly a century 
old — in the library of the Benchers of the 
Middle Temple in London, I saw placed the 
congressional report of the Andrew Johnson 
trial: so that they who read in one volume 
the impassioned oratory of Sheridan, can 
next turn to the logical strength of the 


Evarts argument, that unquestionably de- 
cided wavering senators, and gave his client | 


a majority of one for acquittal. 

Mr. Evarts’ career as Attorney-General 
is also within memory of the Bar and Bench 
of this generation. His opinions in the col- 
lected volumes which contain also opinions 


by such eminent predecessors as Theophilus | 


Parsons, Pinckney, Wirt, Taney, Butler, Crit- 
tenden, Legaré and Cushing will for style, 





| and heart have never ceased to toil. 


| grand old American as ever. 
| in mundane affairs continues equally vivid. 


pith and value bear comparison with any. 
Moreover, this generation need only to be 
reminded that Mr. Evarts enjoys with 
Richard Olney the sole distinction of having 
served both as Attorney-General and Secre- 
tary of State. Of the counsel to the claim- 
ants and respondents in the international 
body that in 1872 settled the Alabama 
claims, Mr. Evarts was primus inter pares. 

But, as in the case of Daniel Webster, 
the legal fame, fleeting as this is commonly 
assumed to be, will even among laymen out- 
live the political fame of Mr. Evarts. It 
was the first species of fame that really illus- 
trated and promoted the latter, both for him 
and Webster. The greatest statesmen of 
England have not been lawyers, but those of 
the United States always have come from its 
Bar. 

Mr. Evarts, now approaching the octoge- 
narian era of man’s span of life, is in partial 
blindness and weakness of frame: paying the 
penalty of a well-spent life, wherein head 
But 
both of these organs remain as young in this 
His interest 


When read to by loving tongues his com- 
ments are as vivacious, pungent, philo- 
sophical and intrinsically valuable as at any 
time of life. May he long remain one of 
those whom age cannot wither, nor custom 
stale their infinite variety. 
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THE EXTRADITION OF ARTON. 


WO very important points in the law of 

extradition were raised before the 
Queen’s Bench division in London at the end 
of last year. The French authorities de- 
manded the extradition of Arton for certain 
indictable offenses within the Anglo-French 
extradition treaty. Sir John Bridge, the 
chief magistrate, made an order for his sur- 
render, at Bow Street Police Court. Arton 
appealed to the High Court under the 
Extradition Act of 1870. Various points 
were taken on his behalf. But the two 
with which alone we propose to deal here 
were, first that the demand for extradition 
was not made in good faith or in the interests 
of justice, but from ulterior motives; and 
secondly, that while the requisition for 
Arton’s surrender was nominally based on 
larceny and embezzlement, the real intention 
$f the French government was to press him 
to disclose certain State secrets with reference 
to the Panama scandals, and punish him if 
he refused to reveal them. The Court held 
that they had no jurisdiction to entertain 
either of these objections. It need scarcely 
be said that in the following observations we 
treat them merely as a hypothetical set of 
facts for the purpose of a legal argument. 
It must be frankly confessed that there can 
be no two opinions as to the imperative 
necessity that if a prima facie case for 
extradition is made out, the Courts should 
not in any way concern themselves with the 
motives of the treaty-power demanding — 
subject always to the consideration that by 
Section 3, Subject 1, of the English Extra- 
dition Act of 1870, a fugitive criminal is not 
to be surrendered, “if the offense in respect 
of which his surrender is demanded is one 
of a political character, or if he prove to 


the satisfaction of the police magistrate or 
° 





the court before whom he is brought on 
habeas corpus, or to the Secretary of State, 
that the requisition for his surrender has in 
fact been made with a view to try or punish 
him for an offense of a political character.” 
Arton’s case clearly could not be brought 
within the first part of this provision, the 
offense for which his extradition was de- 
manded was not one of a “ political charac- 
ter.” But could it not be said that, assum- 
ing his allegations to be correct, it was in- 
tended to “try or punish him for an offense 
of a political character.” The Court an- 
swered these questions in the negative for two 
reasons: first, that the extradition act did 
not contemplate the case of an offense not 
yet committed, and secondly, that even if 
Arton’s allegations were true, they did not 
disclose any “‘ offense of a political charac- 
ter,” for which he was to be tried or pun- 
ished. Suppose that Arton’s story was true. 
He was to be called upon to disclose secrets 
which he would refuse to reveal. His refusal 
would be contempt of court. Contempt of 
court is an “offense.” Moreover, if the 
procedure by way of contempt is put in 
motion for political objects, the offense is 
invested with a “ political character,” and if 
the extradition is demanded, with the cer- 
tainty of his punishment for such contempt 
in contemplation, it #zght be contended that 
it is demanded “with a view to punish him 
for an offense of a political character.” We 
admit that this is a strained, and perhaps not 
legally sound construction of the Act. But 
assuming such a case as we have dealt with 
to arise, it would inflict a distinct defeat upon 
the intention of the Legislature (which was 
to prevent a foreign government from strik- 
ing at its political opponents through the 
extradition procedure) if the requisition for 
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surrender could not be refused. It will be | the judiciary, and probably the law’s ex- 


observed, however, that the Secretary of 
State has a voice in the matter as well as 


tremity would prove to be the diplomatist’s 
opportunity. ee 





LEGAL REMINISCENCES. 
By L. E. CHITTENDEN. 
XIII. 


EUGENE FIELD, THE CHILDREN’S POET.— THE BROTHERS CHARLES K., AND ROSWELL M. 
FIELD.— THE ACTION OF TORREY V. FIELD FOR LIBEL. 


FE] E loved children, and children loved 
him. So write of Eugene Field 
those who knew him best, and what man 
could ask to have said of him a more ex- 
quisite thing? I only knew him through 
his verses. I love to read his verses, for 
they remind me of something written about 
another who loved the little ones. ‘ And 
they brought young children to Him that 
He should touch them. And He took them 
up in His arms and put His hands upon 
them and blessed them.” 

Thinking of Eugene Field sets the remi- 
niscence machinery in motion. Eugene 
Field was a Vermonter, born somewhere in 
the West by accident or mistake. In my 
boyhood there were two brothers Field in 
the Green Mountain town of Newfane. One 
of them, Charles K. by name, became and 
continued while he lived to be one of my 
dearest friends. He was a very liberal 
man, for he always addressed me by my 
Christian, middle, and: surname, with the 
addition of Esquire. He was the quaintest 
of mortals — a distinguished member of the 
Third House, the author of the “‘ Act for the 
substitution of wooden-side judges for the 
perishable creatures of flesh and blood now 
(then) in use,” and the able report in its 
favor. His brother, Roswell M. Field, fol- 
lowed Mr. Greeley’s advice, ‘‘ went West” to 
St. Louis, invented the Dred Scott case, and 
became distinguished. This is how his son, 
Eugene, came to be born dehors his native 
State. 





Before Roswell M. Field emigrated, he 
provided Vermont with her star action for 
libel. The trial was eight days long, and I 
fear that I cannot make the history of it 
much shorter. Field had married Mary 
Almira, daughter of Doctor Elisha Phelps, 
of Windsor. He commenced a suit in 
equity in the name of his wife and himself 
against Susanna Torrey, the executrix, who 
also claimed to be the widow of Dr. Phelps, 
to compel her to account for the estate and 
property. 

Bills in equity under the old practice 
were always prolix, and this one followed the 
precedents. It alleged that in 1787, Dr. 
Phelps was by the Reverend Cyprian Strong 
duly married to Miss Molly Bartlett, a 
young, interesting and amiable maiden of 
Haddam, Conn.; that after a few years 
Mrs. Molly was attacked by a virulent dis- 
ease which impaired her eyesight, where- 
upon the Doctor ‘‘ went about to employ 
other female help meet for upholding his 
domestic establishment, and to that end en- 
gaged one Hopy Tolbot of Pocatapaug 
Flats, to take up her residence with the said 
Elisha, to minister unto his wants and 
necessities, as a housekeeper and _ hand- 
maiden, for her meat, drink, clothing, and 
comfortable lodging; that she performed 
her duties undisguisedly, to the great dis- 
tress of the said Molly, who was “seized 
with clonic spasms, attended with lachry- 
mose ophthalmy, and a sympathetic hysteria 
supervened, whereby she became totally 





102 


The Green Bag. 





blind.” The Doctor then dismissed Hopy, 
and engaged one Sukey Eastman, spinster, of 
Hanover, N.H., a tailoress, now Mistress Sus- 
anna Torrey, a defendant, to supply the va- 
cancy in his household, and “to be unto the 
said Elisha in all things the same as the said 
Hopy had been, and for the same compensa- 
tion and no other — that said Sukey entered 
upon her duties and continued to discharge 
them until 1819, when the Doctor died, 
leaving a will in which, after making provi- 
sion in lieu of dower for his wife Molly, and 
some specific legacies, he left his estate 
in equal shares to his six children, one of 
whom was Mary Almira Field, the com- 
plainant. 

The bill further stated that the defendant 
Susanna, with one Lord, were executrix and 
executor of the will; that she duly qualified, 
and after payment of the debts and specific 
legacies there remained in her hands about 
sixty thousand dollars belonging to the res- 
iduary devisees; that by sheer craft and 
wicked cunning the said Susanna set about 
cutting off the devisees and absorbing the en- 
tire estate; that she assumed the Doctor’s 
name, and began to pretend and give out in 
speeches that she was his lawful wife and 
entitled to dower in his estate; that by di- 
vers artful pretenses, and much crafty dissim- 
ulation she had procured the mansion- 
house of the testator, convenient to the 
State prison in Windsor, the lot on Nose 
Hill, and the Parmalee meadow, three valua- 
ble parcels of real estate, to be set off and 
one-third of the personalty to be assigned 
to her as her dower; that these proceed- 
ings took place while Mary Almira was an 
infant, were fraudulent, and ought to be set 
aside. 

The bill then charges that the said Susanna 
threatens to “ make war upon the complain- 
ants,’—to ‘“ blacken their characters and 
exclude them from society,” if they call her 
to account; that she employs subterfuges 
and threadbare shifts; sometimes she pre- 
tends that she was the testator’s lawful 





wife, and because he had one wife living, she 
pretends that he was compelled to marry 
Molly Bartlett by violence and actual force. 
and so his was no lawful marriage; at other 
times that while the said Elisha and Hopy 
Tolbot were at school together in Hugga- 
mum Hollow they began to take pleasure in 
each other and formed a matrimonial en- 
gagement of which there were many con- 
firmations, and the marriage of said Elisha 
to Molly Bartlett was in open violation and 
plain derogation of such solemn engage- 
ment and pre-contract with Hopy Talbot of 
Pocatapaug Flats, and was a nullity; some- 
times she claims that that marriage was 
void because there was no publication of 
the banns and it was without the knowledge 
or consent of said Elisha’s mother, then resid- 
ing in Green Woods, forty miles from Chat- 
ham, and because it was agreed that it was 
to be no marriage unless the said Elisha 
should afterwards elect to call it one, which 
he never did. And sometimes she pretends 
that a divorce was granted to the said Molly 
on her own petition for the adultery of the 
said Elisha with the said Susanna and other 
women, whereas the complainants charge 
and the said Susanna well knows, if there 
was any such divorce, that when the said 
Molly was afflicted with fits, wholly blind, 
and unable to read or write, the said Elisha 
by the procurement of said Susanna went 
with the petition to said Molly when she was 
sick and lonely and away from her friends, 
and threatened if she did not sign it he 
would forever abandon her and go without 
the State and dwell with a harlot in remote 
places, and there indulge in bigamy, adul- 
tery and all manner of sinful pleasures; that 
he had consulted an attorney of great emi- 
nence and skill in cases of prostitution, and 
had been advised that he might cohabit 
with whomsoever he would with impunity, 
and said Elisha, unmoved by the tears of 
said Molly, and led by evil passions, artfully 
excited by said Susanna, also threatened to 
sell his property and go with his harlot be- 
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yond seas, leaving said Molly without home 
or shelter to wander a blind beggar in the 
earth, when if she would sign said Elisha 
would convey to her the garden-spot, house 
and furniture at Chatham, where she might 
dwell in peace and solitude; that if said 
Molly did sign such petition she did it in 
anguish and distress of mind, influenced by 
the artful persuasions, menaces, and threats, 
and under the duress of her husband, and 
that she never gave any consent to the 
prosecution of said petition, nor to said 
pretended divorce, and if any such was 
obtained it was by menaces, covin, collusion, 
fraud, deception and circumvention, and 
ought to be holden in law and equity null 
and void, utterly frustrate and of none 
effect. 

The bill charges many other acts of wick- 
edness on the part of said Susanna; that she 
has got possession of the ancient family Bi- 
ble, and many other valuable books, papers, 
and documents, and refuses the complainants 
access to them; that she has employed aged 
attorneys and others to go about prejudicing 
the public against the plaintiffs and exciting 
pity and compassion for herself. 

The bill prays that the assignment of 
dower be set aside; the said Susanna be 
decreed to hold the estate as trustee for the 
residuary devisees, and to account for rents 
and profits ; that the said Mary Almira be let 
into the possession of one-sixth part of the 
estate; and for such other relief as she 
was entitled to in equity. 

One of the devisees, who declined to join 
as a plaintiff, was made a defendant, and re- 
sided without the State of Vermont. The 
bill was presented to the Chancellor with the 
draft of an order of notice to that party by 
publication. In conformity with the practice 
the Chancellor signed the order without 
reading the bill. The entire bill, from its 
title to the certificate of verification was 
thereupon printed and published in the local 
newspaper. 

The former Miss Eastman, after the death 





of Doctor Phelps, had married, and now 
bore the name of Torrey. She brought an 
action against Mr. Field for the publication 
of a libel upon her character, claiming ten 
thousand dollars damages. Mr. Field an- 
swered her declaration by ten special pleas, 
which asserted that the’ statements of the 
bill were true, that after reasonable inquiry 
he believed them to be true, the pendency 
of the action in Chancery and the Chancel- 
lor’s order of publication. Six of these were 
held back on demurrer. To the four that 
were held good the plaintiff replied de tnjuria 
(for an explanation whereof see Moss v. 
Hindes in these reminiscences). These 
pleadings admitted the publication and gave 
the defendant the closing argument to the 
jury. 

The trial at Woodstock occupied from the 
17th to the 24th of May, 1834. Although 
assisted by eminent counsel, the report 
shows that Field thoroughly refuted the old 
saw about a lawyer trying his owncase. At 
all events he made the trial a hot one for 
Sukey Eastman Torrey. Nearly a half 
century had passed, and he failed in his proof 
of the contract with Hopy Tolbot of Poca- 
tapaug Flats. As to this the jury must have 
thought with Maud Muller that 


«¢ Of all sad words of tongue or pen, 
The saddest are these, ‘It might have been 
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He satisfied the moral convictions of the 
jury, although after forty-five years he could 
not prove the contract by legal evidence. 

The proof seemed to justify the other aver- 
ments of the bill. The principal of these was 
the fraudulent divorce. Around this the oth- 
ers clustered. The amiable character and 
patient suffering of the blind, deserted wife, 
the bribes and brutal threats by which, at 
the instigation of the plaintiff, the Doctor 
compelled his suffering wife to sign the pe- 
tition prepared by his own lawyer, charging 
him with criminality with the woman he 
wished to put in his true wife’s place, the ex- 
hibition to witnesses of acts to justify a di- 
vorce, the prosecution of the petition to the 
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final decree, drawn by the Doctor's lawyer 
at his own expense, and his neglect to pro- 
vide for his wife as he had agreed, with many 
other facts touching the plaintiff’s character, 
were very satisfactorily proved. 

Judge Collamer presided at the trial. 
When he held the scales of Justice nothing 
but strict legal evidence could be placed in 
them. Prejudice, passion, sympathy, pathos, 
all went for naught. He told the jury that 
the alleged libel implied if it did not 
directly charge acts of adultery upon the 


plaintiff with Dr. Phelps, before the decree 


of divorce, and unless the defendant had 
proved that charge by evidence which would 


support a conviction upon an indictment for | 
| points to which Judge Collamer directed their 


the crime, and so forcible as to leave no 


reasonable doubt on the minds of the jury, | 


their verdict must be for the plaintiff. He 
said that the idea that a strict proof could be 


dispensed with because the charges related | 


to an ancient transaction could not be ad- 
mitted for a moment. 

On another point the justification was also 
difficult. The plaintiff proved by evidence 
not controverted, that the usual practice 
among solicitors was to execute an order of 
publication by publishing a concise abridg- 
ment of the stating part of the bill only. 
The Judge therefore instructed the jury that 
if they found that the publication here con- 
tained more than such substance under such 
practice, and that the excess was libellous, 
they would hold the defendant responsible. 
Under such instructions, without disregard- 


ing them, the jury could not have found a | 


verdict for the defendant. Such disregard 
was reserved for later times — it was never 
encountered by Collamer or judges of his 
type. i 

On the question of damages the charge 
was sound and instructive. The jury were 
told that the pleas alleging the truth of the 
charges was a circumstance generally tend- 
ing to enhance the damages, but if the de- 
fendant believed them to be true, he should 
not on that account be visited with vindic- 





| were exasperating. 
| stricted his observations upon her conduct 


tive damages. The jury would consider the 
manner and extent of the publication, the 
nature of the charges, the causes of the 
defendant's irritation, and give damages ap- 
portioned to the plaintiff’s present character 
without reference to to her youthful aberra- 
tions. Finally, he admonished them to give 
the. plaintiff an amount of damages which 
would repair the injury to her character, but 
not so large as to encourage actions for libel 
—jin short they should render a wholesome 
verdict, just between the parties, and salu- 
tary in its influence upon society. 

It would not have been extraordinary if 


| the jury had found some difficulty in reach- 


ing a conclusion which would cover all the 


attention. But they promptly agreed. The 
secrets of the jury-room are inviolate, but we 


| may infer that the jury considered that the 


defendant had endured the affliction of a 
mother-in-law whose resources for irritation 
He had not always re- 


within lawful limits —— he would have been 
superhuman if he had. After the plaintiff 
had borne for a fourth of a century the 
natural shocks which her unequivocal rela- 
lations with the deceased doctor must have 
produced in a staid New England commun- 
ity, the bloom of her youthful innocence 
must have been so worn away that the sur- 
viving remnant of her character could not 
have been very much damaged by the 
charge that she was the Doctor’s mistress. 
On the whole case, the twelve came to the 
conclusion that the instructions of the 
court would be obeyed, the symmetry of the 
law preserved, the defendant properly pun- 


| ished, the rent in the plaintiff's character 


mended as well as it could be, and a whole- 
some influence exerted upon the public 
mind by requiring the defendant to pay to 
the plaintiff one dollar in any kind of sound 
money. The only point on which debate 
may have arisen, was whether the amount 
should be one dollar or one cent. On this 
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question, if the jury were evenly divided, 
one of the advocates for the larger sum 
may have proposed to deal with it as Mr. 


} 
| 
| 
} 


Webster once (after dinner) did with the | 
national debt, when he said that, sooner than | 
have any debate about it, he would pay it 


himself! At all events the jury agreed up- 
on a verdict for the plaintiff for one dollar, 
and the court having adjourned for the day, 
sealed it up, placed it in the breast-pocket 
of their foreman, and went home to their sup- 
pers and their beds with a serene conscious- 
ness of justice done and public duty well 
performed. This verdict carried with it an- 
other dollar of the plaintiff’s costs. 

Under the rules of court at that time 
in force, either party might have once re- 
viewed the judgment; in other words, have 
had a new trial by asking for it. As there 





action for the libel, it is to be inferred that 
Mr. Field was of the opinion that the trial 
had given him two dollars’ worth of enter- 
tainment, and if the plaintiff was satisfied 
with the verdict he ought to be content; 
and if outsiders asked which party won, the 
words of ‘‘Old Caspar,” when asked a simi- 
lar question about the battle of Blenheim, 
would be in point : — 
‘*Why that I cannot tell, said he, 
But "twas a famous victory!” 

The ingenuity disclosed in the ten special 
pleas; the opinion of the Supreme Court, 
holding six of them bad on demurrer, and 
the divorce proceedings dissolving the mar- 
riage of Field and Miss Phelps, because the 
ceremony was not followed by cohabitation, 


| are all necessary to a full history of this 


is no record of any further proceedings in the | 


singular litigation. They may be considered 
in a subsequent article. 
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SOME NOTES ON QUIBBLING. 


By Greorce H. WESTLEY. 


HE quibble is as ancient as Eden, Our 
first parents quibbled, and we have 
been quibbling ever since. When God said, 
‘“‘ Hast thou eaten of the tree?” did he receive 
an unequivocal reply? Nay, Adam shuffled 
over the matter, saying, ‘‘ The woman whom 
thou gavest to be with me, she gave me of 
the tree.” Mother Eve likewise avoided the 
affirmative monosyllable, pleading, ‘ The 
serpent beguiled me.” This is rather a weak 
specimen of the quibble, perhaps — most 
things are weak at birth—but in view of 
the inherent tendency of our nature to 
evade, to shuffle, to equivocate, when we 
find ourselves in a tight place, it may reason- 
ably be looked upon as the genesis of quib- 
bling. 

Quibbling then dates back to man’s first 
disobedience, and does not owe its origin, 
as someone has hinted, to the codification of 
laws and the advent of the lawyer. The 
equivoke is a weapon of common possession, 
but the skill to use it to the best advantage 
must be acquired, even as the master of 
fence acquires his marvelous dexterity. 
The old poet realized this :— 


«*O many are the lawyers that are sown 
By nature; men endowed with nicest quirks, 
The quibble and the fallacy refined ; 
But wanting the accomplishment of slang, 
Which in the docile season of their youth 
It was denied them to acquire, through lack 
Of lectures, or the inspiring food of inns; 
Nor having e’er, as life advanced, been led 
By circumstance to take unto the height 
The measure of themselves for wig and gown, 
They go to the grave unheard of.” 


In ancient times the quibble was actively 
employed, and many a man fell a victim to 
the clever word-twisting of his tricky oppo- 
nent. In these matter-of-fact days we have 
grown more wary, and are seldom caught. 
The few recent examples of successful quib- 





bling which occur to me at this moment, are 
of such a commonplace character that I will 
not describe them, but will pass on to older 
and more interesting cases. Before leaving 
the present, however, let me say that the 
plea of ‘‘ Not Guilty,” so often heard in our 
courts, would seem to possess something of 
the nature of a quibble. An old law-book 
says, ‘‘A man who has committed an 
offense may plead ‘not guilty,’ and yet tell 
no lie; for by the law no man is bound to 
accuse himself—so when I say I am not 
guilty, the meaning is as if I should say, ‘I 
am not as guilty as to tell you. If you 
bring me to trial, and have me punished for 
what you lay to my charge, prove it against 
me.’” Here we havea sort of legalized lie; 
an untruth as far as the hearer is concerned, 
but no falsehood to the speaker because of 
a mental reservation. Let casuists decide. 

An amusing instance of quibbling is to be 
found in the following story related by a 
verdant son of Ireland: “Sure, and I’m 
heir to a splendid estate under my father’s 
will,” said he; ‘‘when he died he ordered 
my brother to divide the house with me, and 
by St. Patrick, he did it— for he tuck the 
inside himself and give me the outside.” 

In “ State Trials,” by Nicholas Moile, we 
find the following ‘“‘ Action on the case for 
words. Sir Thomas Holt struck his cook 
on the head with a cleaver, and cleaved his 
head ; the one part lay on the one shoulder, 
and another part onthe other. The defend- 
ant pleaded not guilty, and it was found 
against him. It was now moved, in arrest of 
judgment, that these words were not action- 
able, for it is not averred that the cook was 
killed, but argumentative. The court was 
of that opinion, Fleming C. J. and Williams 
absentibus; for slander ought to be direct, 
against which there may not be any intend- 
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ment, but here, notwithstanding such wound- 
ing, the party may yet be living, and it is 
then but trespass. Wherefore it was ad- 
judged for the defendant.” Sir Thomas’s 
attack upon his cook reminds one of the 
smiting of Pandarus by Turnus :— 


Scalp, face, and shoulders the keen steel divides, 
And the shared visage hangs on equal sides. 


If Virgil had had the true legal instinct, 
he surely would have added that the wound 
was fatal. 

A man once said of an attorney, that he 
had “no more law than Mr. Crocker’s bull.” 
For this he was brought to court, whereupon 
he endeavored to escape by saying that Mr. 
Crocker had no bull. But the quibble did 
not work. “If that be so,” said the judge 
who tried the case, “‘ then the scandal is the 
greater.” 

That reminds me of the schoolboy — 
evidently one of the lawyers sown by nature 
—who, having been convicted of some 
offense and sentenced to the usual punish- 
ment, requested as a favor that its execution 
be postponed until he had got his evening 
meal of bread and milk. This indulgence 
being formally granted, the youngster de- 
clared that he did not mean to eat any 
bread and milk that evening, and contended 
that consequently the promise made to him 
amounted to a reprieve sive die. The lad 
deserved to escape for his cleverness, but it 
is recorded that old Dryasdust only walloped 
him the harder. 

In the matter of slander the quibble has 
frequently been employed with successful 
results. For instance, A said of B that he 
had “‘as much sense as a pig.” That A 
meant to be abusive was plain, but he 
wormed himself out of any unpleasant con- 
sequences by arguing that to say B had as 
much sense as a pig, was by no means to 
say that he did not have a great deal more. 
Again, C publicly remarked of D that he 
“deserved to be hanged as much as ever 
Blank did at Newgate.” This was not action- 





able, as it was a mere expression of opinion, 
and D could not prove that C did not be- 
lieve that Blank never deserved hanging. 

Here is a peculiar hypothetical case which 
I picked up in an old volume: Brown and 
Smith are witnesses on a case. Brown says 
to Smith, “ One of us is perjured!” Smith 
replies, “It is not I.” Brown says, “I’m 
sure it is not I.” Smith shall then have 
cause for action for these words, for in the 
brief colloquy, Brown has called him a per- 
jurer, just as surely as if he had said, “ Smith, 
you are a perjurer!” ‘ 

Sir William Fish once attempted to escape 
an obligation by a quibble. He had been 
ordered by court to pay “ fifty pounds” on 
a certain day at Gray’s Inn. Promptly at 
the appointed time he appeared, and tend- 
ered fifty pounds weight of stone. Sir 
William’s ruse had all the success it de- 
served. 

An ancient case of court quibbling is the 
following, recorded by Herodotus. It ap- 
pears that Archetimus of Erythrea, having 
made a journey to Tenedos, and availed 
himself of the hospitality of Cydias, handed 
over to his host a sum of money for safe 
keeping. When Cydias was asked to return 
this money, he refused to do so, and the 
pair went to law. Finally the whole matter 
hung upon Cydias’ oath. Now the latter 
was too much of a knave to confess the 
truth, and too much of a coward to tell a 
bold lie, so he devised the plan of conceal- 
ing the money in the hollow of a walking- 
stick which he put into Archetimus’ hands. 
Having done this he swore that, although he 
had received the money in question, he had 
afterwards given it back. This would have 
been sufficient for his release, had not a 
peculiar thing happened. Archetimus in a 
rage threw down the stick with such violence 
that it broke, disclosing the treasure and 
discovering the trick. Herodotus imputes 
the discovery to Divine Providence, and adds 
that Cydias ultimately came to an unhappy 
end. 
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Perhaps the most famous quibble in his- 
tory was that perpetrated by Queen Dido. 
She bargained for as much land as could be 
covered by a hide, and then cleverly cut the 
hide into long strips so as to enclose quite 
an extensive tract. For this feat her mem- 
ory has been perpetuated in our dictionaries. 

But of all the quibblers of old, commend 
us to the men at arms. When Temures be- 
seiged Sebastia, he promised that if they 
would surrender, no blood would be shed. 
The garrison took him at his word and sur- 
rendered, when Temures, quibbling upon 
his promise, buried them all alive. 

Aryandes, treating with the Barcoeans, 
enticed their ambassadors to a place pre- 
pared for the purpose, where he swore to 
observe the treaty as long as the earth on 
which they stood should continue firm. He 
had placed them on a pit having a trap-door 
covered with earth, which presently he 
caused to sink beneath him. Having thus, 
as he conceived, terminated the treaty, he 
put his unfortunate victims to the sword. 

Labeo, the Roman general, having over- 
come Antiochus, stipulated as a condition 
of peace, that he should be entitled to carry 
away one-half of Antiochus’ ships. This 
having been agreed to, Labeo cut each of 
the ships in two, and carrying off his half 
destroyed the king’s entire navy. 

Cleomenes the Spartan, having entered 
into an armistice with the Argive army for 
seven days, fell upon them during the third 
night, and killed and captured a great num- 





ber of them while they were fast asleep. | 


On being reproached with his perfidy, he 
argued in justification that he had made the 
truce for seven days, but had said nothing 
about the nights. 

A Roman officer, taken prisoner by 
Hannibal, was permitted to leave camp on a 
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promise that he would speedily return. Just 
after leaving, he returned on pretense of 
having forgotten something, and again went 
away. He then hastened to Rome, where 
he remained, maintaining that he had kept 
his promise to speedily return, and therefore 
would not go back. ; 

Coming down to more modern times, it is 
told that a distinguished Spanish general, 
having bound himself by oath never to fight 
against the French army, whether on foot or 
on horseback, took the field against them at 
the battle of Rocroy in a sedan chair. 

Equivocatory clauses in wills, and puzzling 
inscriptions on burial stones and statues have 
frequently formed the groundwork of very 
interesting stories. Petrarch tells us one to 
this effect: There was in Sicily a huge 
statue on which this inscription was engraved 
in very ancient letters, “On May-day I shall 
wear a golden head.” Many persons con- 
sidered this statement as a jest, while others 
went to the length of piercing the head on 
the day mentioned, hoping to find it really 
golden. Finally one man, more expert in 
quibbles than the rest, came on May-day to 
the spot, and observing where the first rays 
of the sun threw the shadow of the head of 
the statue on the ground, he dug there, and 
laid bare an immense treasure of gold. 

Shakespeare’s quibbling in Macbeth is 
notorious. ‘None born of a woman shall 
harm Macbeth.” Rather a weak quibble, 
William, to claim that a child brought into 
the world by the Czsarean operation was 
not born of his mother. ‘ Till Birnam wood 
shall come to Dunsinane” is not much better. 
No wonder Macbeth should exclaim :— 


«« And be these juggling fiends no more believed, 
That palter with us in a double sense ; 
That keep the word of promise to our ear, 
And break it to our hope.” 


a <2 
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THE ANGLO-GERMAN CONTROVERSY IN THE TRANSVAAL. 


| may be convenient at the present time 
to consider the Anglo-German contro- 
versy in the Transvaal from the standpoint 
of international law. The political facts 
involved in it are of too recent and familiar a 
character to require anything more than 
the briefest recapitulation. The idea of 
South African confederation, subject to the 
golden link of the British Crown, had laid 
a strong hold on the imagination of the 
Earl of Carnarvon, who was the British 
Colonial Secretary of State in the Conserva- 
tive government of 1874. In 1877 Sir 
Bartle Frere went out to the Cape as gover- 
nor, with the fixed intention of realizing it 
if he could. The Transvaal, the home of 
the Boers or Dutch settlers, who had grad- 
ually been “trekking” northwards from the 
South before the ever widening range of the 
sphere of British influence, was annexed by 
Sir Theophilus Shepstone on April 12, 
1877. The situation was a peculiar one. 
The Boers had recently been defeated by 
the Zulus. Their army was disorganized. 
Their treasury was practically empty, and 
Shepstone, who was the English agent in the 
matter, concluded that they were in favor 
of annexation, and took the step above re- 
ferred to almost before Sir Bartle Frere had 
got fairly to work as governor. The Boer 
leader of the day, President Burgers, sent 
the now famous President Kruger and his 
colleague, Jorissen, to London to rouse 
public, and especially Liberal opinion against 
the annexation. They were not, however, 
particularly successful at the moment, and 
returned to the Transvaal during 1877 or 
1878. The English, whatever may be 
thought of the morality or policy of the 
original annexation, undoubtedly did good 
service to the Boers in protecting them 
against Zulu or Kaffir attacks and ravages. 





But they did not become reconciled to Eng- 
lish rule; and in the spring of 1879 the 
great Boer camp was formed near Pretoria 
and a memorial prayer that the annexation 
might be undone was forwarded to England. 
It was rejected by the Conservative govern- 
ment, much to the dissatisfaction of the 
Liberal opposition of the day. Mr. Glad- 
stone was especially strong in his denun- 
ciations. He described the annexation of 
the Transvaal as the invasion of a free 
country; and on another occasion, referring 
to the Transvaal and Cyprus (of which Eng- 
land acquired possession under the Kars- 
Batoum arrangement): “If these acquisi- 
tions were as valuable as they are valueless, 
I would repudiate them because they are 
obtained by means dishonorable to the 
character of the country.” 

The general election of 1880 put Mr. 
Gladstone in powef with a large majority. 
In June, 1880, he intimated to Kruger and 
Joubert that the Queen could not be ad- 
vised to relinquish her sovereignity over the 
Transvaal. On Dec. 16, in the same year, 
Kruger issued a proclamation declaring the 
Republic re-established. The British troops 
who were despatched against them were 
defeated at Brownker’s Sprint and Majuba 
Hill, and Mr. Gladstone’s government con- 
cluded the convention of 1881, by which 
the internal independence of the Transvaal 
and the suzerainty of Queen Victoria over 
it were at once and explicitly recognized. 
This convention was however, amended in 
1884 by another convention, in which there 
was no reference to the Queen’s suzerainty, 
but which contained a provision that the 
South African Republic should conclude no 
treaty with any foreign power other than 
the Orange Free State, without Her Majesty’s 
sanction and approval. The question at 
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issue between England and Germany is 
this: In what position does this convention 
leave the former “ suzerainty” of England 
over the Transvaal? The official German 
contention is, it is clearly abrogated, and 
that the Transvaal is at liberty to “steer 
her course”—to use classic language— 
among the nations of the world as an inde- 
pendent state, subject to the single limitation 
as to treaty making. President Kruger is 
stated to have recently declared to one of 
the ubiquitous interviewers through whom 
so much of our information as to public 
men is derived, that if he had thought that 
the convention of 1884 meant anything less 
than this he would never have signed. On 
the other hand, English ministers of both 
parties have consistently interpreted it in a 
very different sense, so that the argument 
from intention does not carry us very far. The 
official English view may be stated thus: 
The convention of 1884 amends, but does 


not abrogate, the convention of 1881; there | 


was, therefore, no necessity to repeat the 
provisions in that convention affirming the 
Queen’s suzerainty, and they remain in 
full force; the only independence that the 
Transvaal enjoys is as to her internal con- 


cerns; England has an absolute and ex- | 
| thorities for the losses that the Jameson 


clusive control over all her foreign relations. 


The convention of 1884 is, it must be ad- 
mitted, by no means so clear as might be | 
But the English case is distinctly | 
arguable, and there can be little doubt as to | 
the determination of the country that it | 
Some curious ques- | 
tions of construction might be raised inci- | 


desired. 


shall be maintained. 


dentally in connection with this controversy : 
suppose that the German view is correct, 





and that the suzerainty of England over 
the Transvaal is now set aside. What is the 
scope of the prohibition of treaty-making? 
Does it apply merely to formal treaties or 
arrangements, or would it strike at any “ un- 
derstandings” or relations of any kind between 
the South Africa Republic and a foreign 
power? It would be very difficult indeed, 
we should think, to maintain that it did. 
As a piece of draughtsmanship the conven- 
tion of 1884 is not a document of which we 
have much reason to be proud. And we 
have to thank it also for a serious and trou- 
blesome international complication. The 
only other point to which we need refer is 
the question as to the effect of Dr. Jameson’s 
raid on the Transvaal upon the convention’s 
obligatory character. It is ex concessts that 
the Imperial Government, the British high 
commissioner at Cape Town, and the di- 
rectors in London of the chartered corpora- 
tion of South Africa did everything in their 
power to stop Jameson’s progress, and 
practically outlawed him and his devoted 
band. It is also too clear to be disputed 
that, in spite of this prompt disavowal, the 
Imperial Government is liable to indemnify, 


| at the expense of its agent, the chartered 


corporation, if it chooses, the Transvaal au- 


expedition may have caused them. But 
the intention of the Imperial Government 
to maintain the treaty having admittedly 
never wavered,.and every possible step to 
secure its observance having been taken, 
it is conceived that England is still entitled 
to the benefit of the convention of 1884, 
whatever it may be worth to her. 
LEx. 
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THE SUPREME COURT OF MAINE. 
VI. 


By CHARLES HAMLIN. 


HARLES DANFORTH, an associate 
justice of the Supreme Judicial Court 

of Maine for twenty-six years, was a native 
of Norridgewock, Somerset County, Maine, 
where he was born August I, 1815. His 
father, Israel Danforth, a farmer and saddler 
by occupation, was a native of Washington, 
N. H., and settled in Maine about 1805. 
The family is of English origin. Some of 
his ancestors came to Maine prior to 1700. 
One of them, Thomas Danforth, was an 
associate justice of the Superior Court under 
the charter of 1691, as has been stated in 
the GREEN BaG, Vol. VII, p. 460. Charles’s 
mother’s name was Sally Wait. She was a 
native of Groton, Mass., and removed to 
Mainé about the same time as her husband. 
Judge Danforth’s early education was ob- 
tained in the district and private schools of 
Norridgewock, and was supplemented by a 
course of study in the academies at Farm- 
ington and Bloomfield. After leaving the 
academy, young Danforth began the study 
of law in the office of John S. Tenney, who 
was then in practice at Norridgewock. How 
deeply Judge Danforth was indebted to Judge 
Tenney and how sincerely appreciative he 
was of the benefits of this early association 
is amply testified in his eulogy upon Chief- 
Justice Tenney quoted in the sketch of the 
latter in the GREEN Bac, Vol. VII, p. 508. 
Mr. Danforth was admitted to the Bar in 
Somerset County, at the summer term of 
1838, and began practice in the town of 
Gorham in September of the same year. 
There he remained until October, 1841. In 
November, 1841, he removed to Gardiner 
and opened an office in company with Noah 
Woods, under the firm name of Danforth 
and Woods, that lasted until 1854, when Mr. 


Woods retired from the practice of law. | 





Mr. Danforth continued his professional 
pursuits alone until January, 1864, his cases 
being such as were tried and argued in the 
State courts. 

Judge Danforth represented the city of 
Gardiner as a member of the House, in the 
Legislature, during the sessions of 1850, 1851 
and 1852, serving upon the committees on 
the Judiciary and Insane Hospital, being 
chairman of the latter committee. In 1855 
he was a member of Gov. Anson P. Morrill’s 
council, and in 1857 was again returned to 
the House of Representatives. He was then 
twice elected county attorney, and con- 
tinued to serve in that capacity until his 
appointment to the Bench of the Supreme 
Judicial Court, January 5, 1864. During 
his term as county attorney many criminal 
cases were tried, but none of a capital char- 
acter. He displayed in his practice at the 
bar a good degree of legal erudition, logical 
force and sound reasoning. His arguments 
were rather of the conversational style, and 
he never talked over the heads of the jury. 
He practiced on the rule that success in the 
trial of cases depends more on preparation 
in the lawyer’s office than any display of 
oratory in the court-room; hence his cases 
were always fully prepared. His reputation 
for honorable and fair practice flowed natur- 
ally and easily from his pure character; and 
I doubt if he knew how to avail himself of 
any of the meretricious arts sometimes re- 
quired to prop a weak case. Not that he 
lacked ingenuity and tact; for he had that 
invaluable insight, said to be worth a life’s 
experience, which carried him to the strong 
and salient points in a case, thus drawing 
attention away from any unguarded angle 
of his legal fortress. For his silent skill I 
should call him the Von Moltke rather than 
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the Choate of the Kennebec Bar. Strong, 
and not brilliant and showy qualities, gave 
him a good standing among the able law- 
yers of that Bar, so that on the resignation 
of Judge Rice, it turned with unanimity to 
Judge Danforth as his successor. Its recom- 
mendation was well received by the State, 
and Gov. Cony made the appointment ac- 
cordingly. This appointment was thrice re- 
peated in recognition of the unbounded 
confidence had in him as a man as well as 
the satisfactory discharge of his duties as a 
judge. It is not too much to say that the 
“love and affection of the whole community 
went out to him” as long as he was on the 
bench. His ideal, both at the bar and on 
the bench, was to be as just as Daniel or 
Moses, for he believed that the law had its 
birth in Holy Writ, and he administered it 
as the judges in Israel, with uncompromis- 
ing impartiality and signal justice. 

During his long and useful career on the 
Maine bench he had for associates, Chief- 
Justices Appleton and Peters; Associate- 
Justices Cutting, Kent, Walton, Davis, 
Dickerson, Barrows, Tapley, Virgin, Libbey, 
Symonds, Emery, Foster and Haskell. 

My knowledge of his nisi prius work is 
only that of an observer; but I soon dis- 
covered that he had the felicity of an 
incomparable temper, and that without an 
enemy in the world his sweetness and kind- 
ness won friends always and everywhere. 
So I was not surprised after the long trial, 
at which he presided, in Eaton v. E. and N. 
A. Ry., 59 Maine, p. 520, to hear the late 
James W. Emery of Portsmouth, N. H., an 
able lawyer of large experience, say that 
“in’ his manner of conducting a trial he 
reminded him more of Judge Benjamin R. 
Curtis than any other judge he had ever 
met.” The same impression made upon 
another friend is expressed in these words: 
“There is always a clear, wholesome judi- 
cial atmosphere about him.” Besides good 
judicial judgment, for he was not often over, 
ruled, he had good common sense. The 





absence of metaphysical subtleties and 
curious refinements in his written opinions 
make his style commonplace: but common- 
place, when used with cleverness and aptness, 
is always the most telling and useful thing 
in a judicial opinion. His homogeneous 
pages are like the air we breathe. There 
is little color, little variety, but there is an 
interior harmony and fitness which we find 
there like a constant quantity in an alge- 
braic formula. 

Judge Danforth’s daily motto was that of 
Goethe, ‘‘Without haste and without rest.” 
While not noticeable for vivacity, he had an 
admirable singleness and continuity. His 
seriousness never permitted him to indulge 
in wit or humor, yet with his simplicity he 
fulfilled his purpose with a completeness 
that satisfies. 

His formal, published opinions are three 
hundred and thirty-five in number. They 
average nearly seventeen per annum, and 
embracing all the topics that arise in common 
law courts. Upwards of thirty of them 
have passed into the list of oft-cited cases, 
—a good test of his judicial powers and 
their value as precedents. Their range is 
remarkable. I append a list of them. Frost 
v. Ilsey, 55 Maine, 376 (removal of cases) ; 
Rankin v. Goddard, ib. 389 (foreign judg- 
ments); Cratty v. Bangor, 57 Maine, 423 
(Sunday law); State v. Lawrence, ib. 574 
(homicide, insanity); Green v. Lunt, 58 
Maine, 5 18(tax title sustained) ; Holbrook v. 
Connor, 60 Maine, 578 (false representa- 
tions of cost of land); Harmon v. Harmon, 
61 Maine, 227 (when threats of criminal 
prosecution do not constitute duress) ; State 
v. Reed, 62 Maine, 135 (exceptions); Bart- 
lett v. Tel. Co., ib. 209 (void regulations) ; 
Holden v. Robinson Mfg. Co., 65 Maine, 
215 (what are floatable streams, and rights 
of the public to use improvements made on 
water courses); Snow v. R. R., ib. 230 
(evidence, damages) ; Rumsey v. Berry, ib. 
570 (dealing in futures); Lowell v. New- 
port, 66 Maine, 83 (pauper) ; Seed v. Lord, 
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ib. 580 (sales); Rockland Water Co. | 


Tillson, 69 Maine, 262 (easements, dam- 
ages); Weymouth v. Log Driving Co., 71 
Maine, 29 (charter, negligence) ; State v. 
Tel. Co., 73 Maine, 518 (taxes); Stratton 
v. R. R., 74 Maine, 422 (trustees’ liability 
for fires); Rhoda v. Annis, 75 Maine, 22 
(fraudulent representations in sale of land) ; 
Barker v. Frye, ib. 31 (savings bank de- 
posits, trusts and gifts) ; Veazie v. Forsaith, 
76 Maine, 172 (trusts, principal and in- 
come); Bank v. Copeland, 77 Maine, 263 
(exonerating treasurer Barron of the Dexter 
Savings Bank); Virgie v. Stetson, ib. 520 
(levy, joinder in deed by wife); Stevens v. 
Kelley, 78 Maine, 445 (waters, ice) ; State 
v. Lashus, 79 Maine, 504 (intoxicating li- 
quors); Stillwell v. Foster, 80 Maine, 343 
(easements); Shaw, applt., 81 Maine, 222 
(sustaining a provision for continuance of 
firm after death of partner); Guthrie v. 
R. R., ib. 578 (negligence). 

Judge Danforth wrote the majority opinion 
in State v. Harriman, 75 Maine, 563, which 
holds that, under our statute against cruelty 
to animals, the dog is not a ‘‘ domestic ani- 
mal.” This case attracted wide attention 
because of the vigorous dissenting opinion 
by Chief-Justice Appleton, a portion of which 
is as follows :— 

«“ ... He isa domestic animal. From the 
time of the pyramids to the present day, from the 
frozen pole to the torrid zone, wherever man has 
been there has been his dog. Cuvier has asserted 
that the dog was perhaps necessary for the estab- 
lishment of civil society and that a little reflection 
will convince us that barbarous nations owe much 
of their civilization above the brute to the posses- 
sion of the dog. He is the friend and compan- 
ion of his master— accompanying him in his 
walks, his servant, aiding him in his hunting, the 
playmate of his children—an inmate of his 
house, protecting it against all assailants. Olway, 
the poet, says of them, 

‘ They are honest creatures 
And ne’er betray their masters, never fawn 
On any they love not.’” 


Judge Danforth was prepossessing in his 





personal appearance, having a fine form of 
commanding stature. He was nearly six 
feet tall, erect and of easy manners and ad- 
dress. His complexion carried the color 
that belongs to a full glow of health, light- 
ened with a full and “ clear germander” eye 
that gave a perpetual charm to his benignant 
expression. No one familiar with him would 
fail in this connection to remember his fa- 
vorite saying: ‘ The unspoken word never 
does harm.” 

He died at his home, in Gardiner, March 
30, 1890. At the following session of the 
law court, held at Augusta in May, memo- 
rial exercises were held, reported in full in 
the eighty-second volume of the Maine Re- 
ports, page 582. These exercises, opened 
by the introductory remarks of the senior 
member of the Kennebec Bar, Hon. J. W. 
Bradbury, were followed by touching trib- 
utes of Hon. Herbert M. Heath, Judge 
Titcomb and Hon. Orville D. Baker, and 
closed on the part of the court by his life- 
long friend, Chief-Justice Peters. 

Perhaps no more fitting tribute to Judge 
Danforth can be given than the eulogy of 
Atty.-Genl. Baker, to whom Judge Danforth 
was known not only professionally but in all 
the varied relations of family friend and life- 
long neighbor. He said in part: — 


“Judge Danforth was a simple man, no man 
ever more so. He dwelt with substance and had 
no care for show. In bearing, in character, in 
life, he was unaffected and true. His dress, his 
speech, all his tastes and pleasures were quiet and 
modest. Simple himself, he loved most things 
that were simple, nature and his God, and he 
lived ever close to both. 

“ Long walks in the woods and by the streams, 
long looks at the mountains and sky brought him 
deep refreshment which others vainly seek from 
cards and wine. . . . He was a just man. No 
man ever followed more implicitly the line of 
duty, yet no defeated suitor ever felt that his de- 
feat was due to the bias of the judge, and no 
criminal but knew that the judge who sentenced 
him would rather have set him free, if justice per- 
mitted it. 
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“As a presiding judge he was patient, consid- 
erate, conscientious, never leaping at conclusions, 
never in a hurry for results, treating all with unva- 
rying courtesy. I think none ever saw him ruf- 
fled in court or moved from his quiet dignity. 

“Yet after a quarter of a century of service, 
the powers and limitations of his intellect could 
not fail to impress themselves upon the Bar. He 
was solid rather than brilliant, slow rather than 
rapid. He relied less upon intuition than indus- 
try, and perhaps from that very fact was the safer 
in his conclusions. He was a tireless and con- 
scientious worker, and when he had fully studied 
out his subject, he had a strong and comprehen- 
sive grasp of legal principles. 

“ He built up his opinions with great blocks 
hewn from the common law. He loved equity 
and hated injustice. He was not fond of being 
turned aside from the merits by any technicality, 
and the astutest pleader found it hard to stay him 
from what he believed to be the right of the case. 

“Above all he was a gentle man. I do not 
know that any heard him speak harshly, and I am 
certain that no man could ever speak harshly to 
to him. 

“ Even his learning, of which he had accumu- 
lated much, sat softly on him, and in all his liv- 
ing gentleness became him like a flower. . . . He 
left life gently, even as he lived it. He was pure 
in heart, and he shall see God forever and for- 
ever.” 


As a jurist, the analysis of his character- 
istic qualities seemed fittingly to fall upon 
Chief-Justice Peters, who, in behalf of the 
Court, said of Judge Danforth what may also 
suitably be inscribed here : — 


“ His intellectual abilities were of a very supe- 
rior order, and he possessed attainments equal to 
any judicial task ever devolving upon him. His 
chief mental power was sound judgment, practi- 
cal sense, —a faculty without which no judicial 
career can be successful, but with which, though 
his principal intellectual endowment, its possessor 
may attain highest fame. There are all grades of 
judgment, as of other mental qualities, we all 
know. It may amount to genius—#in some an 
instinct —-in others well nigh a blank. It has been 
compared to a clock or watch, where the most 
ordinary machine is sufficient to tell the hours, 





minutes and seconds and distinguish the smallest 
differences of time. 

“‘ Judge Danforth possessed the faculty of judg- 
ment in a rare degree. His was a sagacious, 
practical conception, —a strong and an instinct- 
ive judicial sense, — such as is not easily acquired 
unless in some degree naturally possessed, nor 
acquired more by a study of the written law of 
the books than by an understanding of the un- 
written law of the human heart,—a knowledge 
of the world. His judgment, never eccentric or 
capricious on any question, was his great working 
forge, which never tired out in its steady, even 
and constant operation. 

“He was a very helpful associate in judicial 
consultations. His temperament and thoughtful- 
ness and appreciation of questions as they were 
argued were important aids. He never allowed 
first impressions or first expressions to hold him 
to indefensible positions ; never being so wedded 
to his own opinions as to love them better than he 
loved the truth. Not that he was deficient in 
will or courage, for there was ample development 
of both in his character. He exhibited great firm- 
ness and undaunted courage in maintaining what 
he believed to be right ; while never acting rashly. 
His convictions ruled his conduct, the will follow- 
ing rather than leading the conviction. Such a 
man often possesses an unusual degree of what 
may be called reserve power, a power only occa- 
sionally called into action, — power behind power, 
— the waters that linger in the eddy until some 
condition arises to sweep them into the general 
stream. He possessed such power... . ” 

It is a priceless jewel to have enjoyed the 
friendship of such a man as Charles Dan- 
forth, and there is sweet pleasure in gather- 
ing up his record to the end that his mem- 
ory 

. *¢ will live alone 
In all our hearts, as mournful light 
That broods above the fallen sun, 
And dwells in heaven half the night.” 


WILLIAM WIRT VIRGIN was _ associate 
justice of the Supreme Judicial Court of 
Maine from 1872 till 1892, thus completing 
a score of years full of honors and judicial 
distinction. Born on the eighteenth day of 


but the most elaborate alone can point out the | September, 1823, he died at Portland on the 
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twenty-third day of January, 1893, in the 
seventieth year of his age. His birthplace 
was the town of Rumford, Maine, where his 
early life was passed. His father, Peter 
Chandler Virgin, was the first, and for many 
years the only lawyer of the town, to which 


he had come asa young man from Concord, | 


New Hampshire, a grandson of one of the 
founders of that city. Judge Virgin’s father 
had studied at Phillips Exeter Academy, 


and at Harvard College, and when he came | 


from New Hampshire had settled upon lands 


which had been granted to the family. A | 


word about Judge Virgin’s paternal and 
maternal ancestors could hardly fail to add 
interest to the sketch of a man who inherited 


much that was fine and worthy from both | 
The Hon. Peter Chan- | 


sides of his family. 
dler Virgin is described as a gentleman of the 
old school, kind and courteous to all. 
lived to great age, and was the 
member of the Oxford Bar. He was also 
representative to the legislature of Massachu- 
setts, and afterward to the legislature of 
Maine, and a member of the convention 


which assembled in 1819 to form a Con- | 


stitution for the new State of Maine. On 
his mother’s side Judge Virgin was de- 
scended from the Massachusetts family of 


Keyes, whose ancestors settled in Water- | 


In 1774 | 


town, Mass., about the year 1633. 
Judge Virgin’s maternal grandfather removed 
to New 
Maine, with his brother Jonathan. An in- 
teresting tradition of this time occurs in the 
family records to the effect that, in the au- 
tumn, leaving his son in care of the Indians, 


Jonathan Jr. went back to Massachusetts, | 
| of magnitude with marked ability and suc- 


and returned in the spring. In March, 1777, 
Jonathan and his wife and youngest son, 
Francis, set out from Shrewsbury for New 
Gloucester, Maine, then a_ border 


to New Pennacook, where he commenced a 
clearing. His wife joined him in 1779, 
making the journey of fifty miles from New 


Gloucester to New Pennacook (Rumford) on | 





He | 


senior | 


Pennacook, afterward Rumford, | 
| admitted to the Bar, settled in Norway, 


town, | 
where he left his wife, and then proceeded | 


foot, and was the first white woman in the 
settlement. Jonathan frequently went to 
New Gloucester while his wife was there, 
leaving his son Francis in care of the Indi- 
ans, who taught him the use of the bow and 
arrow. In 1781 a party of Indians from 
Canada made a raid into the adjoining town 
of Bethel, killed some of the settlers, and 
carried others into Canada. Keyes and his 
family fled to New Gloucester, returning in 
1783, and found his cabin as he left it, and 
lived there without further molestation. 
Those who recall Judge Virgin’s strong, 
powerful frame, with his steady glance and 


| massive head, may perhaps see in them 
traces of that maternal grandfather who was 


so early taught and fostered by the Indians. 

William Wirt Virgin was fitted for college 
at Gould’s Academy, in Bethel, and at 
Bridgton Academy, and was _ graduated 
from Bowdoin College in the class of 1844. 
Among his classmates who have become 
distinguished are: Gen. S. J. Anderson, of 
Portland; Rev. Henry K. Craig, Plymouth, 
Mass.; Hon. C. W. Goddard, of Portland; 
Lewis A. Estes, Wilmington, Ohio, president 
of the State University; Major D. R. Hast- 
ings, of Fryeburg, and Hon. C. W. Larrabee, 


' of Bath, members of the Maine Bar; also, 


Josiah L. Pickard, LL.D., of Iowa City, 
president of the Iowa State University; and 
Dr. Charles E. Swan, of Calais. He studied 
law in the office of his father, and on being 


where he remained until 1871, when he re- 
moved to Portland. 

He was elected county attorney, and tried 
during his term of office criminal cases 


cess. In 1859 he published Virgin’s Di- 
gest, a well prepared work, covering volumes 
twenty-seven to forty-three of the Maine 
Reports. He supplemented this work with 
another Digest in 1870, covering volumes 
forty-four to fifty-six. In 1852 he was 
appointed Reporter of Decisions, publishing 
nine volumes of the Maine Reports, volumes 
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fifty-two to sixty, from 1852 till 1860, when 
the exercise of his duties as legal practi- 
tioner were interrupted by the opening of 
the War of the Rebellion. Judge Virgin, 
then one of the major-generals of the Maine 
militia, was at once placed upon active duty 
in the recruiting service, and aided in organ- 
izing several of the early regiments that 
went to the front. 

In 1862 Mr. Virgin was commissioned 
colonel of the Twenty-third Maine Regi- 
ment, which was a nine months’ regiment, 
and with others was detailed to defend the 
approaches of Washington. Although not 
engaged in those bloody struggles which 
immortalized the Army of the Potomac, his 
discharge of the duties of his office won the 
commendation of the chief executive of the 
State, and of all others in authority. 

In 1865 and 1866 Colonel Virgin repre- 
sented his county in the State Senate, pre- 
siding over that body in 1866, and on 
December 26, 1872, was appointed to the 
Supreme Bench. By the accident of poli- 
tics, Judge Virgin was not a member of the 
Supreme Court when it handed down its 
memorable decision in 1879, preserving the 
State of Maine from falling into the hands 
of a band of unscrupulous political conspir- 
ators. 

Judge Virgin’s term expired on December 
26th of that year, and the Democratic gov- 
ernor, Alonzo Garcelon, would have ap- 
pointed his successor. The legislature of 
1879 passed an act reducing the number of 
judges to seven, and Judge Virgin was the 
victim. The succeeding legislature, after the 
return of the State to Republican rule, with 
Governor Davis in the chief executive chair, 
restored the number to eight, and Governor 
Davis promptly re-appointed Judge Virgin, 
the Governor using the same pen and ink to 
approve the act of the legislature, and to 
write the name of William Wirt Virgin on 
the nomination book. The appointment 
was heartily indorsed by public opinion. 
The proceedings for a mandamus, upon the 
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petition of Nahum T. Hill, to compel the 
Secretary of State to exhibit the returns, 
were held before him at Fryeburg, at the 
December term, 1879, and the application 
was refused. His nisi prius opinion is pub- 
lished in 70 Maine, 550. Its reasoning is 
regarded sound, and its effect was salutary. 
Some people not seeing his name among the 
judges who prepared and issued the admir- 
able decisions in January following, and re- 
ported in the same volume at p. 560, and 
which gave the death-blow to the Fusion 
Conspiracy, have reasoned from the refusal 
of the mandamus that he failed to join his 
brethren of the Bench from lack of sympathy 
with them. The real explanation, of course, 
is that Judge Virgin was not a member of the 
Bench. 

The inside story of the reduction of 
the number of judges was later shown to 
have been prompted by certain persons to 
gain purely personal ends. A. P. Gould 
and Edmund Wilson, both of Thomaston, 
and ‘both influential Democrats and person- 
ally hostile to each other, were the direct 
cause of the law limiting the number of 
judges to seven after Judge Virgin’s term 
should expire. Gould wanted to be ap- 
pointed judge, and had stated that he would 
be; and Wilson had determined that he 
should not be, if he could prevent it. Wil- 
son was a member of the House of Rep- 
resentatives in the legislature of 1879, of 
which the Fusionists had a large major- 
ity. In order to prevent Gould’s appoint- 
ment, Wilson either introduced or had in- 
troduced the bill limiting the number of 
judges to seven. This he was able to do by 
appealing to the spirit of economy that had 
taken hold of the Fusionists at that time. 
The act was as follows, being a part of an 
act to cut down and regulate the salaries of 
most of the State officers. That part re- 
lating to the judges was: ‘“ Judges of the 
Supreme Judicial Court, each two thousand 
dollars per annum; as new judges are ap- 
pointed, and whenever there shall be a va- 
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cancy in the office of judge of the Supreme 
Judicial Court by death, resignation, or 
otherwise, there shall be no appointment to 
fill the same, but the number of judges of 
said court shall thereafter be seven.” Laws 
of 1879, ch. 125. In 1880, ch. 220, the 
law was repealed. 

With the brief interruption already indi- 
cated, and which Judge Virgin profitably 


employed as associate counsel in important | 


cases, he has given twenty years of indus- 
trious and faithful work on the Bench. He 
wrote three hundred and thirty-eight opin- 


discharging this part of his duties. In this 
respect he was a model of excellence. 


mechanical finish and 
lighted the reader’s eye. His reportorial 
experience made him perfect in preparing 
his manuscript, and especially in sub-divid- 
ing his pages into proper paragraphs —the 
great aid to clear interpretation so often 
left to the proof-reader and .printer. ‘ He 
wrote and re-wrote his opinions,” says an 
able lawyer, ‘‘with the most studied care, 
and his grate blazed with the manuscript 
pages, martyrs for a single fault.” 

In connection with this the following esti- 
mate placed by Chief-Justice Peters upon this 
branch of Judge Virgin’s judicial labors, will 
bear repeating: ‘‘His mind was of a me- 
chanical turn, and he constructed an opinion 
with as much artistic care as an engineer 
would construct a government fortification. 
The grounds for a foundation would be care- 
fully surveyed, simple and solid materials 


selected, and then be in orderly fashion | 
| changed and it was devised to his wife by 


embodied together, with every point guarded 
against weakness or attack. All his work 
was in a mechanical sense nicely consum- 
mated.” Clearness, force, and accuracy de- 
note the style of his composition. Nor do 
I recall a single sentence in any of his writ- 
ten judgments that bear a double or doubt- 
ful meaning. His love of labor was buoyed 
up by having that kind and degree of esprit 





| by text writers. 


As | 
they came from his hand they had a certain | 
neatness that de- | 


| our court. 





du corps that gives solidarity to the Bench, 
and it was combined with a proper taste that 
embalms knowledge, which as Disraeli says, 
“cannot otherwise preserve itself.” 

It would be easy to cite many of Judge 
Virgin’s opinions that have passed into the 
solid body of the law, oft cited and quoted 
A few selections will an- 
swer the purpose of this sketch. I take 
them in the order of time. Mosher v. Jewett, 
63 Maine, 84 (distraint, lien); Carter 7. 


| Bailey, 64 Maine, 458 (copyright, and non- 
| liability to account to co-owner in the 
ions, and is entitled to the credit of promptly | 


absence of any agreement zuter sese); 
McLellan v. McLellan, 65 Maine, 500 
(evidence sufficient to create a written 
trust); Grindle v. Express Co., 67 Maine, 
317 (carriers, measure of damages) ; Cum- 
berland County v. Pennell, 69 Maine, 357 
(county treasurer, robbery as a defense) ; 
Montgomery v. Reed, ib. 510 (deeds, flats, 
shores); Bolton v. Bolton, 73 Maine, 299 
(life insurance); Reed v. Reed, 75 Maine, 
264 (equitable mortgages); Northrop 7. 
Hale, 76 Maine, 306 (pedigree, evidence) ; 
Nash v. Simpson, 78 Maine, 142 (will, life 
estate) ; Coburn Will Case, 79 Maine, 35; 
Deake v. Deake, 50 Maine, 50 (fraudulent 
concealment of will) ; Gilpatrick v. Glidden, 
81 Maine, 137 (trust ex maleficio) ; Hare v. 
McIntyre, 82 Maine, 240 (quarry, blasting, 
fellow-servant). I think Gilpatrick v. Glid- 
den is the most interesting in the facts, and 
was the first of the kind that came before 
It was a case where a husband 
and wife were childless and it was decided 
that where the husband’s intention of devis- 
ing his property to his own heirs was 


will absolute in form, upon her assurances 
that she would only use it during her life 
and devise the remainder to his heirs, the 
wife would take the property, after his death, 
charged with a trust in favor of the hus- 
band’s heirs. The opinion is a masterful 
one and valuable to the profession for its 
exhaustive and learnedly illustrated ex- 
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amination of both English and American 
cases. 

Judge Virgin made frequent use of the 
authorities and precedents, and was a good 
illustration of the remark of Chancellor 
Kent: “The exercise of sound judgment is 
as necessary in the use as diligence and 
learning are requisite in the pursuit of ad- 
judged cases.” 


He gained early an enviable reputation | 


as a nisi prius judge, dispatching that branch 


sults. His charges to the jury did not 
consist of general rules and principles with- 
out sound application to the facts of the 
case, but on the contrary he applied ad- 
mitted principles to the case, directing the 
jury to the rhain contentions of the parties, 
so that they would be guided to right re- 
sults. 
absolutely fair, clear and strong, giving 
great help to the jury and requiring a high 
grade of judicial skill. 

Near the close of Judge Virgin’s service 
upon the bench his health became impaired 
with what afterwards was a fatal illness, and 
he grew sensitive to annoyance from noise 
that was out of place. He disliked some of 
the methods employed by advocates to em- 
phasize their arguments, by slapping their 
hands loudly together, and would show oc- 
casionally his impatience; but he rarely 
rebuked counsel, and never without good 
cause. 

The Judge was alert for other meanings 
in life than those purely judicial. He was 
a lover of nature, fond of hunting and fish- 
ing, and withal a good story-teller. His life 
abounds in incidents of these things. 

A story of the Judge’s love for fishing and 
shrewdness in gratifying it, is thus told: He 
was on the bench when word came that the 
trout were biting at Weld Pond, and he had 
a case on the docket for trial. It was a 
divorce case between an old couple who had 
lived together for forty years and now 
wanted to be released from the bonds of 





| of Maine. 


His analysis of the evidence was | 





matrimony. There were many witnesses, 
and the Judge foresaw that if the case came 
to trial it would be four or five days before 
he could get away; so he sent for the old 
couple and talked the matter over. He gave 
them good advice, and they finally agreed 
to try once more to live together in har- 
mony, and went away happy. The next 
morning the Judge started for Weld, and 
soon he landed a twelve pound salmon. If 


| our judges did less divorcing and more 
of judicial work easily with satisfactory re- | 


fishing, perhaps society would be quite as 
well off. 

Sitting upon the Hubbard House piazza 
at Paris the Judge was asked by a member 


| of the Oxford Bar regarding the legal qual- 


ifications of a practitioner in another part 
His reply: ‘“ Mr. might sit 
in this chair while an elephant and a mouse 
passed up the street before his eyes; of the 
mouse he could tell you the length of the 
tail, the texture of the coat and the color 
of the eye, but it would never occur to Mr. 
that he had seen an elephant!” * 

Here is a brief sketch by the daily scribe 
of the press : — 

“T stepped into the law court at Augusta, one 
day this week. Five judges were on the bench. 
Before each judge, refreshments to cheer them in 
their sleepy and tiresome audience were placed. 
These refreshments were simple, but indispensa- 
ble, consisting of one glass of water and one bot- 
tle of ink for every justice. 

“In the absence of the Chief-Justice, Judge 
Danforth of Gardiner, the dean of the court, pre- 
sided. On the other side of the presiding justice, 
his chair tipped back and his hand to his head as 
if buried in thought, is Judge Virgin, second only 
to Chief-Justice Peters in fame as a story-teller 
and wit. Judge Virgin is one of the best looking 
and most carefully dressed of the judges, and excels 
them all as an elocutionist. In the administra- 
tion of an oath he puts more force of expres- 
sion than any man I ever heard.” 

As Judge Virgin was looking over the 
docket of the Waldo County Supreme Court 
he noticed many old indictments for liquor 
selling undisposed of, and remarked, “I have 





The Supreme Court of Maine. 


I2I 





heard that liquor grows better with age, but 
with these liquor cases it is the reverse.” 

Some years ago Judge Virgin was holding 
court in Oxford County, at which a man was 
on trial for selling intoxicating liquors. The 
defendant’s attorney prefaced his closing 
argument by telling the jury that he was a 
strong temperance man himself, and in favor 
of the enforcement of the law, and that 
nothing but a firm belief in his client’s inno- 
cence would prompt him to defend a rum- 
seller. 

In the course of the prosecuting attor- 
ney’s argument, the attorney for the defend- 
ant stopped him and appealed to the court 
that he was arguing facts that were not in 
evidence. ‘Very well,” said Judge Virgin, 
“you set the example.” “I am not aware 
that I did,” replied the attorney. The Judge 
replied: ‘You certainly argued to the jury 
for a long time that you were a strong tem- 
perance man, and I have not seen any evi- 
dence of that fact yet.” 

He thus pays tribute to the memory of a 
brother lawyer, the late E. S. Ridlon, Esq., in 
which he portrays some of the solid ele- 
ments of his own character: — 


‘“‘ He always seasonably and diligently prepared 
his cases, and in the trial of them he carefully and 
methodically marshaled the material facts and 
clearly presented the law which he believed gov- 
erned them. He wasted none of the public time 
in idle and excessive cross-examination. He 
never possessed but eschewed in others the ‘ talent 
of turbulence,’ nor did he ever disclose any of 
that vanity which seemed to lead him to suppose 
that the court and jury knew but little of all he 
knew. His honesty of purpose ruled all his pro- 
fessional conduct. He was not obliged to study 
professional ethics, for his instincts directed him 
aright. His professional and private conduct had 
ripened into character and woven of the same 
web, the warp of which were made up of the 
golden threads of sound moral principle. His 
arguments to court and jury were clear and ear- 
nest. He,did not hide the poverty of ideas in 
magnificence of style, but spoke to convince and 
not to impress, having that ‘ discretion of speech’ 





which Lord Bacon considered a faculty greater 
than eloquence.” 

As a reader of current literature Judge 
Virgin kept abreast with the times, but found 
his favorite authors in New England. He 
was especially fond of Bryant, Holmes, Long- 
fellow, Whittier, and would frequently quote 
David Barker, that ‘“‘ Yankee Burns,” as he 
would call him. He loved to indulge his 
fancy for quaint epitaphs, a good collection of 
which I have seen in his scrap-book. Asa 
letter writer, the sunny side of his nature ap- 
peared to the best advantage. The wise and 
witty sayings that flowed from his pen, often 
illustrated with pen-drawings and caricatures, 
sometimes drawn while sitting on the bench, 
constantly remind me of Thackeray. As 
a journalist and author he would have suc- 
ceeded well. His love of nature, poetry and 
music would have given a true artistic touch 
to his fine powers of description. 

In reviewing Judge Virgin’s life as a whole 
I think its best lesson is beautifully touched 
upon by his personal friend, Chief-Justice 
Peters, who, speaking of his laborious, use- 
ful, dignified and honorable life, has well 
said : — 

“The only compensation which he personally 
received for these almost life-time services, be- 
sides such an ordinary livelihood as the judicial 
salary affords, was the consoling reflection, while 
he lived, that every duty devolving upon him had 
been fully and conscientiously performed, and that 
he should after this life leave an honorable record 
behind.” 

Upon Judge Virgin’s death, Governor 
Cleaves, in honor of his exalted character 
and services, issued a proclamation worthy of 
inscription in monumental bronze, and con- 
taining his estimation of Judge Virgin in 
these words : — 

“He was an honored citizen, an able and up- 
right judge, of untiring industry, of the strictest 
integrity, faithful in the performance of every 
duty, and one whose decisions were always 
grounded upon the broad and safe principles of 
truth and right.” 

Broad and philosophic in his views, pos- 
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sessing a deep and unostentatious religion 
that embraces the whole human family, he 
could well say: — 


Death has no terrors, fears, nor pains, 
From life to bar my way : 

I go as from Siberian plains 
To gardens of Cathay.” 


ARTEMAS LIBBEY, associate justice of the 
Supreme Judicial Court of Maine, was born 
at Freedom, in the County of Waldo, on the 
eighth of January, 1823. In 1825 his 
family removed with him to Albion, where 
he continued to reside, attending the town 
schools, working upon the farm, and acquir- 
ing as best he could the rudiments of com- 
mon-school education. His youthful ambi- 
tion was for something higher than a farmer’s 
life, and so at the early age of seventeen 
years we find him pursuing the study of law 
in the office of Samuel S. Warren, of Albion, 
where for the subsequent four years he con- 
tinued his studies, varying it winters by 
teaching the town schools. In the summer 
of 1844, Mr. Warren removing to Massa- 
chusetts, Mr. Libbey then entered and com- 
pleted his course of studies in the office of 
Z. Washburne, of China, and in the fall of 
that year was, at the age of twenty-one, ad- 
mitted to the Kennebec Bar, and shortly 
afterward opened an office at Albion. Here 
he continued in the practice of law with 
varying success, and somewhat increasing 
clientage, until at the end of eleven years he 
removed, in 1858, to Augusta, where he 
resided until his appointment as one of the 
justices of the Supreme Bench, April 24, 
1875, a fitting successor to Judge Cutting, 
to whom he bore considerable resemblance 
for directness and simplicity of character. 
Mr. Libbey must have had an early con- 
sciousness and premonition of his intellectual 
strength and acumen, for he began at once 
to manage and try cases, relying solely upon 
himself, —a most important condition of 
success to the young lawyer. As an illus- 
tration of Mr. Libbey’s early sagacity and 





good judgment in the management of cases, 
it is related that in the second year of his 
practice he was retained to defend a client 
before a country justice on a charge of as- 
sault and battery. After the complainant’s 
testimony was all in, he did not deem it suf 
ficient to convict his client, and declined to 
offer any evidence in defense. The prose- 
cuting attorney insisted that the defendant 
should be compelled by the court, accord- 
ing to the then prevalent custom before a 
justice of the peace, to put in his side of the 
case; but Mr. Libbey firmly refused. This 
was a new method of procedure to the jus- 
tice, who began immediately to consider the 
situation, and, after a little reflection, turned 
to the young lawyer and said: “ Sagacious 
young man! Know better than to put your 
client on and ‘ spile’ your case! The defen- 
dant is discharged!” 

All the information I have been able to 
elicit directly from Judge Libbey himself, 
for he was always reticent in purely personal 
matters, is contained in the following words: 
“I was admitted to practice at the October 
term of the Supreme Judicial Court, Ken- 
nebec County, 1844, at the age of twenty- 
one; and my practice was mainly in that 
county, but was extended into several other 
counties, in important cases, Lincoln, An- 
droscoggin, Sagadahoc, Somerset, Franklin, 
and some others, and in the Federal courts 
somewhat.” His reputation at the bar, how- 
ever, was soon established, and for many 
years before he went upon the bench he 
stood in the very front of his profession. 
Wholly devoted to his chosen calling, he 
added great industry to perceptive qualities 
that were remarkably quick and .clear as 
well as strong. Besides rare powers of dis- 
crimination, he had a good deal of natural 
sagacity and common sense. Ina fine and 
discriminating analysis of his prominent 
judicial qualities, Chief-Justice Peters has 
well said: ‘These qualities were supple- 
mented and supported by a strong will. He 
was a resolute, self-reliant man, independent 
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in thought and action, and unalterable in his 
inclination to do what he believed to be 
right. He knew his own mind, and always 
had the courage to act upon his own con- 
victions.” I think the reader will be now 
prepared to believe that no member of the 
Bar, having such endowments, combined with 
the highest ideal of honor and integrity, 
stood better with the court. As he never 
misled the court with a false statement of 
law or fact, he rightfully possessed a strong 
personal influence that counted much in his 
favor. His word was always a good legal 
tender. 

Upon Mr. Libbey’s removal to Augusta 
he soon won his way to a good and lucrative 
practice, having desirable clients that he re- 
tained until appointed to the Bench. He 
had a good knowledge of business that 
served him many ways and made him a use- 
ful and safe bank-officer. He had that clear 
perception and sound judgment that made 
him especially valuable in investing trust 
funds. He began quite early to argue cases 
before the law court. The extent of his 
practice is seen from the frequency of his 
cases in the printed reports. His name ap- 
pears as attorney in twenty-one cases in one 
volume alone,—the sixty-second volume 
of the Maine Reports. 

At the time Mr. Libbey entered the pro- 
fession, among the elder members of the 
Kennebec Bar there were many experienced 
and able lawyers, among them Allen, Evans, 
Whittemore, Danforth and Clay of Gardiner ; 
Clark, Wells, Paine, Baker, Gilman of Hallo- 
well; Williams, Bradbury, Titcomb, Baker, 
Rice, and Lancaster of Augusta, and many 
more whose lives were full of devotion to 
their profession, and but few of whom are 
now living. 

Judge Libbey’s arguments were not long ; 
and though not an orator he reasoned logi- 
cally and well, marshaling in the facts that 
bore upon the vital issue to the safe and easy 
comprehension of the jury. 

He was the first Democrat appointed to 





the Bench of Maine after the resignation of 
Judge Rice, and when the policy was 
adopted of giving the minority party a 
representative on the bench, he was selected 
with great unanimity. The appointment 
came to him without solicitation, and he had 
no knowledge of it until the announcement 
was made. 

During Artemas Libbey’s service on the 
bench his courage i$ in nothing so signally 
illustrated as in his steadfast devotion to 
the principles of honest government when 
the integrity of the State was threatened by 
the great Count-out Conspiracy. He was a 
Democrat, but appeals and threats failed to 
swerve him by so much as an inch from the 
path of judicial uprightness and an earnest 
championship of law and order. He stood 
for justice with his eminent colleagues, and 
justice prevailed. Governor Plaisted refused 
to re-appoint him, sending in the names 
of several other Democrats, including Wil-. 
liam L. Putnam, but the executive council 
refused to become a partner to this attempt 
to punish an upright judge, and refused to 
confirm the nomination. The first act of 
Governor Robie, in 1883, was to re-appoint 
Judge Libbey, and the nomination was im- 
mediately confirmed, to the great satisfac- 
tion of the people of the State. 

He had very little personal interest in 
politics beyond the welfare of his State, and 
was never ambitious for office, although he 
was a member of Governor Wells’s council 
in 1856, and was appointed by Governor 
Dingley in 1874 onthe commission to revise 
the State Constitution. 

Of Judge Libbey as judge and advocate 
it may be said that he was the Pygmalion to 
the Galatea of abstract justice, infusing life 
into what would otherwise have been but a 
mass of lifeless, cold facts. In Chief-Justice 
Peters’s eulogy on Judge Libbey he has 
brought out this trait of his character in 
forceful and beautiful language : — 


“How full of significance are facts in their 
infinite forms when truly interpreted! How full 
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of light and logic and even of eloquence to some 
minds, and how full of darkness merely to other 
minds! It has been said that any block of 
marble may contain beautiful images, which the 
sculptor only can chisel out !” 


Without the inheritance of culture which 
enables so many men to absorb and assimi- 
late without effort certain material of edu- 
cation and acquirements of taste, Judge 
Libbey’s instincts were ever in the direction 
of refinement, and he had accumulated, 
by following these instincts, a knowledge of 
literature, history and poetry, which made 
him prefer for his friends women of cultiva- 
tion rather than men of affairs. Beneath a 
somewhat rugged and stern manner lay the 
tenderest of hearts, which ever responded to 
the mute appeals of horse and dog. Like 
others cradled in poverty, he allowed him- 
self, even when in possession of a compe- 
tency, but few luxuries and indulgences, 
but among those were horses, dogs, and 
books. 

Of his legal bias, the reports show that 
Judge Libbey was especially fond of consti- 
tutional questions, and that he was familiar 
with all such cases in the Supreme Court 
of the United States. But he was in no way 
a specialist, for he possessed a thorough 
knowledge of the common law. He was 
not over-fond, we are told, of writing opin- 
ions, and took greatest enjoyment in the 
duties of the nisi prius terms. 

In his habit of mind, in his treatment of 
cases, in his expression of opinion, there is 
nothing more noticeable than the straight 
and direct methods he employed. As there 
was no circumlocution about his arguments, 
neither was there any compromise or 
‘trimming ” in his mental processes. It has 
even been said of him that he wasted neither 
thought nor words, but was able to com- 
mand only arguments that were effective 
and pointed. To use the apt words of 
Chief-Justice Peters, he sent “ bullets rather 
than shot.” 

In a large degree Judge Libbey possessed 





the judicial bearing, and was rarely anything 
but composed in manner, however deeply 
stirred he might be in spirit. This did not, 
however, prevent him from stirring his jury 
by charges that were not only clear, logicai, 
and concise, but fervid and forcible. ‘The 
gentleman is always serene,’ and Judge 
Libbey was one of the most serene gentle- 
men who ever sat on the Supreme Bench of 
his State; yet the man who relied too much 
upon that serenity for an easy verdict, soon 
found that above the serenity of the man 
sat the majesty of the law. His charges 
to the jury were as impartial as one of his 
strong convictions and clear perceptions can 
be expected to be; but the jury rarely 
failed to draw the correct inference concern- 
ing his judgment upon the facts. He deemed 
it a part of his duty to see that justice was 
done, and for that purpose to call the atten- 
tion of the jury to any material points in 
the evidence which might be omitted acci- 
dentally by counsel. 

After a conspicuous illustration of this 
course, a fortunate suitor said to his friend: 
“« My lawyer’s talk to the jury didn’t amount 
to a row of pins, but that old white-headed 
chap on the bench made a d—d good argu- 
ment for me. I don’t know how he hap- 
pened to do it; I never said a word to him, 
nor give him a cent.” 

Among his cases that may be classed as 
oft-cited, I will mention a few. Nobleboro 
v. Clark, 68 Maine, 89, treating of the 
authority of an agent to execute a deed in 
behalf of his principal, and when it must 
be regarded as the deed of the principal, 
though signed by the agent in his own name ; 
Heath v. Jaquith, ib. 435, holding that if a 
party having the burden of proof necessary 
to maintain an action, or to the defense of a 
prima facie case, introduces no evidence 
which, if true, giving to it all its probative 
force, would authorize a jury to find in his 
favor, the judge may direct a verdict against 
him; Wing v. Rowe, 69 Maine, 282 (guard- 
ian and ward); Moulton v. Scarborough, 
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71 Maine, 269 (town’s liability for negli- 
gence of its agents); Simpson v. Garland, 
72 Maine, 40 (principal and agent, bills and 
notes); Bessey v. Vose, 73 Maine, 218 
(amendments of officer's return) ; Coolbroth 
v.R.R.,77 Maine, 167 (master and servant) ; 
Howe v. Patterson, 78 Maine, 229 (liens, 


when not affected by insolvency); Pierce | 


v. Stidworthy, 
claims). 
that he was a judge he wrote two hundred 
and forty-six opinions, averaging nearly 
thirteen per annum; but much more than 
that after making due allowance for dis- 
posing of cases by rescripts when not in- 
volving any new point of law. Of his lead- 
ing cases three or four may be mentioned 
as showing his style and directness. Spof- 


79 Maine, 234 (Alabama 


ford v. R. R. Co., 66 Maine, 26, treats of | 


the taking of land for public uses, and holds 
that the railroad commissioners exceeded 
their powers. In it is this salutary rule: 


‘Judicial discretion is to be exercised in | 


accordance with the established rules of 
law.” He hated fraud, assee R. R. v. Mayo, 
67 Maine, 470, and Thompson v. Pennell, 
ib. 159, in the last named using these 
terse words : — 

“If a trustee comes into court and sets upa 
fraudulent claim of title, he cannot invoke equity. 
If the decree will be a hardship to him, it results 
from the position he has voluntarily and deliber- 
ately assumed, and which, if he should beper- 
mitted to succeed, would defraud the plaintiff.” 

Stratton v. Currier, 81 Maine, 497, states 
the rule regulating dams and storage-waters. 
Bangor v. Smith, 83 Maine, 422, holds that 
our statute requiring common carriers to 
remove paupers is an attempt to regulate 
interstate commerce and unconstitutional. 
Thatcher v. R. R. Co., 85 Maine, 502, sus- 
tains a verdict for damages to a lumber-yard 
caused by fire from a locomotive, and deter- 
mines rules of evidence applicable to such 
actions. 

Although apparently a reserved and aus- 
tere man, Judge Libbey possessed great 


During the almost nineteen years | 





kindness of heart, and rarely, I believe, 
allowed an opportunity to pass unimproved 
of extending a helping hand or of offering 
a word of advice or encouragement, particu- 
larly to persons just starting out in life, and 
more especially if the service could be ren- 
dered without causing observation or re- 
mark. 

His former partner, Daniel C. Robinson, 
Esq., now of the Boston Bar, thus relates 
an incident illustrative of his interest .in 
young men: — 


“‘T shall always revere his memory for his kind- 
ness to me in early life. At the request of friends 
I had decided, somewhat reluctantly, to settle in 
Worcester, Mass., and in the spring of 1874 was 


| on my way thither, having secured an office there, 
| when I met Mr. Libbey on the train. 


He was 
going to Wiscasset, where he expected to spend a 
week at the April term. He inquired with genuine 
interest concerning my progress and plans for the 
future, and discussed with me in the most kindly 
manner my project of settling in Worcester; and 
finally suggested that I give it up altogether and 
come to Augusta and become his partner. Doubt- 
less he imagined that this would be gratifying to 
to me, as I had relatives and friends living there 
with whom he was well acquainted. 

“He advised me to take a few days to decide 
about the matter and then join him at Wiscasset. 
I did so, and on a beautiful moonlight night, a 
few days later, while pacing the long, old bridge 
that spans the river there—a practice, by the 
way, which he dearly loved — he stated to me the 
terms upon which I should become his partner 
and share the profits of his already large and 
rapidly increasing business. Certainly, nothing 
could have been more generous than the terms 
proposed. Certainly, no young man was ever 
more kindly advised or cordially welcomed to par- 
ticipate in the pleasures to be derived from busi- 
ness relations with an old and successful practi- 
tioner than myself.” 

Judge Libbey was a most persistent fisher- 
man. He went for a great number of years 
to Moosehead Lake, and in the early days 
had great sport there “‘ casting the fly.” A 
favorite spot at that time, although long 
since abandoned by modern anglers, was a 
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large rock a few rods from the shore at the | 


point where Mt. Kineo slopes to the water’s 
edge on the west side. 


the par excellence of sport. 

Although the rock had long since been 
abandoned and much better luck obtained 
elsewhere by other fishermen, the Judge 
never abandoned it, and thither he went, 
day after day, year in and year out, during 
the season, and there he could always be seen, 
standing sometimes knee-deep in water when 
the rock happened to be submerged, his tall, 
dark form and flowing white hair outlined 
against the rocks of Kineo or the blue sky 
beyond, quietly, patiently, persistently, and 
usually alone, making his “ casts.” 

No amount of coaxing and no amount of 
banter by his friends would induce him to 
seek, — except for a very brief period,— 
any other spot. 

The result, as told by a contemporary, 
almost invariably was, that “at the round- 
up in the evening, Libbey usually had the 
largest string.” For, to use his own words, 
“During all the hours that the other fel- 
lows were paddling or traveling about hunt- 
ing for better places, I had my flies in the 
water, and occasionally I’d get a strike.” 


To stand upon this | 
rock and cast out into the lake was considered | 





Judge Libbey had but little of what society 
calls small talk, and people were often im- 
pressed with the prolonged silence that would 
come into the conversation. I used to think 
itwas in condemnation of every-day chatter 
until I learned better. He loved to hear 
merry talk, and could join in it, too; but his 
words were few because they all meant so 
much. He was a great lover of a good 
story, and had great enjoyment in telling or 
hearing one. He liked the old authors, 
especially Gibbon. He played at whist 
with much skill, and enjoyed walking. His 
quiet manners were impressive, as they were 
part of his dignified and majestic person. 
His very calmness, quiet, placid self-con- 
tainment gave his life the higher rank. He 
died at his home in Augusta, the fifteenth 
of March, 1894, after a short illness, which 
was the culmination of an infirmity that had 
been wasting his bodily vigor during the 
last two or three years of his life. 

I never attended more sincere memorial 
exercises upon the death of a public man 
than those in honor of Judge Libbey, held 
at the ensuing May Law Court, and which 
are to be found in full in the eighty-sixth vol- 
ume of the Maine Reports. 
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ROUNDABOUT JUSTICE. 


HE maxim, “ All’s well that ends well,” 

has a comforting, encouraging, phil- 
osophic ring, and seems therefore to be 
generally accepted and approved by the 
easy-going. The more cautious and alert, 
however, realize its dangerous tendencies, 
and denounce it as unprincipled, and alto- 
gether unsound in theory—an execration 
almost as bitter as is evoked by its sister 
statement, that ‘‘ the end justifies the means.” 
Without placing ourselves in the category of 
the easy-going, no matter where our sym- 
pathies are, and without distinctly taking 
sides with the energetic and cautious, who 
certainly have our unbounded respect, we 
will maintain a thoroughly neutral position 
by referring to a case which might, perhaps, 
be cited as an authority supporting both 
contentions. The circumstances are set 
forth and commented upon by the annotator 
of the report in which it appears in the 
following manner: ‘This case,” it is ob- 
served, “will be best understood by con- 
sidering the whole affair as a drama in five 
acts, and the positions of each party at the 
end of the respective acts. 

“T. Breman, being the owner of a cow 
which Hoag unlawfully detains, replevins 
the cow from Hoag, thereby obtaining 
possession of the cow; but having brought 
the suit informally (by joining his wife as 
plaintiff), submits to a non-suit, whereby, 
under a statute which assumes that his 
possession, obtained by the writ of replevin, 
is wrongful, judgment is rendered in favor of 
Hoag against Breman and wife, for the value 
of the cow; at this stage of the proceeding, 
Breman holds the cow, and Hoag a judgment 
for its value. 

“II. Breman sues Hoag in 7yover for the 
cow, and though plaintiff has the cow then 
recovers a judgment 


in his possession, 


1 See Hoag v. Breman and wife, 3 Mich. 160. 





against Hoag for her value. It is difficult 
to see upon what theory this judgment was 
rendered, unless it was that the court and 
jury wanted to provide Breman with a set- 
off against Hoag’s judgment. At this stage 
of the conflict, Breman, the rightful owner, 
holds the cow by wrong, but each party has 
a judgment against the other for her value. 
Setting off the two judgments against each 
other, Breman would hold the cow by right. 

“TII. Hoag pays Breman’s judgment in 
Trover, instead of offsetting his own judg- 
ment against it, and now, abandoning his 
original claim, resorts to a new ground of 
title, whereby he claims through Breman by 
a title which dates only from the payment of 
Breman’s judgment in Zrover. Breman, at 
this stage of the controversy, is trebly armed. 
He has the cow, the price of the cow, and 
the memory of a judgment which he once 
held against Hoag for her value. 

“IV. Hoag, still holding his unsatisfied 
judgment for the cow (the one obtained by 
non-suit), replevins the cow under his new 
source of title (acquired by satisfaction of 
Breman’s judgment in Zrover), thereby get- 
ting possession of her, whereupon the court 
intimate some doubt whether the acceptance 
of the judgment in replevin for the value of 
the cow by Hoag, was not a conversion of 
the cow by him (it would seem rather that . 
it would transfer title in the cow to Breman). 
But the court holds that the case has clearly 
only two alternatives. Either Hoag’s judg- 
ment in replevin against Breman was a 
wrongful conversion of the cow by Hoag, or 
the court, in Breman’s action of 7vover, erred 
in giving judgment for the full value of a 
cow which Breman then had in his posses- 
sion. But Hoag by paying the judgment 
acknowledges its rightfulness, and therefore, 
the cow which has been judicially found to 
have been lost by Breman and found by 
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Hoag, and which Hoag has been declared 
judicially liable to pay for, and has paid for, 
is now judicially held to belong to Breman, 
who holds in his pocket the pay adjudged 
to him for the cow in his 7vover suit, and 
now takes another judgment for the value of 
the cow in replevin. At the end of the 
fourth act, therefore, Hoag holds the cow 
and one judgment in replevin against 
Breman. Breman holds the pay he has 
received in his action of Zrover, and one 
judgment in replevin against Hoag. 

“V. Setting off the two judgments in 
replevin against each other, Hoag, who at 
the beginning of the controversy had no 








title to the cow, now has the cow, and 
Breman has the pay which he collected on 
his judgment in 7rover. It is easier to see 
that the result is just than that the final 
decision accords with legal principles. Fiaz 
Justitia, ruat coclum.” 

While no one will deny that such a 
random, roundabout and irregular course of 
proceedings should be condemned as pro- 
ductive of confusion, and as destructive of 
the outlines of clear-cut legal doctrines, all 
must admit that, in the end, substantial right 
and justice was attained,—the object and 
aim of the law, to which all else, if necessary, 
should be subordinated. A. R. W. 





LONDON LEGAL LETTER. 


LonpDowN, Feb. 4, 1896. 

T is not often that an act of legislation in the United 

States becomes a matter of personal concern to the peo- 
ple of England, but for some years past the laws which 
have been passed by Congress to prevent the disposal of 
lands in the Territories to aliens, and the non-resident 
alien legislation in many of the States, have curiously 
affected financial operations in this country. So far as any 
harm has been done, or any embarrassment is felt, it is 
very probable that the harm and embarrassment are most 
keenly experienced on your side of the Atlantic. The fol- 
lowing incident which has come to my knowledge within 
the past few days will illustrate the awkward working of 
the legislation to which I refer. In one of the Western 
Territories a concession was obtained by residents of the 
Territory from the United States Government to erect cer- 
tain works which are greatly needed in the Territory, and 
which in the course of a very few years would unquestion- 
ably add to the value of the soil and induce an influx of 
immigration which would treble or quadruple the popu- 
lation of the district. In order to work this concession, a 
joint-stock company was formed under the laws of the 
Territory, but it was found to be impossible to sell, at 
home, the shares in sufficient quantity to raise the capital 
required to erect the works, or to borrow the money neces- 
sary for that purpose. The Territory is a new one; its 
rich resources are poorly developed, and the people, 
affluent in everything but money, are not yet of the invest- 
ing class. An agent was despatched to London to procure 
the necessary funds. He found upon his arrival that there 
were millions of pounds sterling here awaiting profitable 
investment. He disclosed his scheme, satisfied the finan- 
cial agents that it was a safe and profitable one, and ob- 
tained their assent to it. A company was formed under 





the English Companies Act, to subscribe to all the shares 
of the American Company, and a prospectus calling for 
subscriptions was about to be issued, when the opinion of 
counsel was taken as to the powers of the proposed com- 
pany to make an investment in the Territory in question. 
Pending this report arrangements were made for the entire 
capital required, and it was assumed that the whole matter 
would be successfully completed within a comparatively 
few days. 

Unfortunately, the opinion of counsel disclosed the fact 
that a law of the United States Congress, passed March 3, 
1887, provides that on corporation or association, more 
than twenty per cent. of whose stock is owned by any per- 
son or corporation not a citizen of the United States, shall 
acquire, hold, or own any real estate in any of the Terri- 
tories of the United States. As the American corporation, 
whose shares it was proposed to take up, would be unable 
to carry on its business unless it might acquire land in the 
course of its business operations, and for their purposes, 
this act at once put a stop to further negotiations. It was 
then suggested that the English company acquire the 
American company’s franchise, and carry on the business; 
but the first section of the act above quoted provides that 
it “shall be unlawful for any person or persons, not citizens 
of the United States, or who have not lawfully declared 
their intention to become citizens, or for any corporation 
not created by or under the laws of the United States, or 
of some State or Territory of the United States, to acquire, 
hold or own real estate in any of the territories.” 

As the projectors of the English company could, there- 
fore, neither as individuals nor as an incorporated company, 
invest their money in the American company, or buy its 
property, or loan it money, there was therefore nothing to 
be done, and they withdrew from the negotiation. As far 
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as they are personally concerned, the failure of the pro- 
posed enterprise was a matter of no consequence, as there 
is always a demand for capital, and remunerative enter- 
prises are not difficult to discover. But to the agent of 
the territorial enterprise and the people whom he repre- 
sented it means a disheartening disappointment, and the 
failure, or at least tedious postponement of an undertaking 
of almost incalculable value. 

In one of his lectures on Law and Jurisprudence in Eng- 
land and America, Judge Dillon paraphrases Proudhon’s 
often quoted maxim, “ La Propriété c’est le vol,” as “ Prop- 
erty holders are thieves,” and says that “this pernicious 
doctrine has hitherto found no general acceptance among 
our people or their legislators; and under the Constitution 
as it now stands the doctrine can obtain no foothold as to 
any species of property if the courts are faithful to their 
high trust as the guardians and defenders of the Constitu- 
tion.” But if the maxim should be translated “ Alien 
property holders are thieves,” it will be found that this per- 
nicious doctrine has found a very general acceptance 
among the people of the United States, or at least those 
who legislate for them, in the West and the newer parts of 
the country. It is not only peculiarly unfortunate that this 
restrictive legislation should have been enacted in that 
part of the community where capital and money are most 
needed, but that the craze for this sort of restraint on foreign 
investments has so taken hold upon the community that 
whenever the opportunity occurs the old and broader 
laws are amended by putting them in shackles. While, 
generally speaking, the New England, Middle and Southern 
States put non-resident aliens on the same footing so far as 
holding real estate is concerned, with their own citizens, 
there are a few notable exceptions. Connecticut alone is 
the exception in the New England States; while New York 
stands with Mississippi and Kentucky among the Middle 








and Southern States as being opposed to the selling of real 
property to her resident aliens. On the other hand, Ohio, 
Michigan, the Dakotas, Nevada, California and Oregon are 
the only States in the West and in the Southwest which 
show no discrimination between non-resident aliens and 
citizens. 

The experiment of restriction has been tried long enough 
now to afford some test of its results, and it would be inter- 
esting to have testimony on this point. If New York, for 
instance, has an advantage over Massachusetts by reason of 
this law, wherein does the advantage consist, and what ill 
that Massachusetts suffers from has New York escaped? 
It would be instructive also to know how the rule works in 
the West, and particularly in the newer States, where capital 
is needed to develop the country, and population is small. 
What advantage have Kansas and Nebraska, for example, 
over the Dakotas and Colorado? And what has Washing- 
ton gained that Oregon has lost? 

Is it not possible, on the other hand, that the experiments, 
so far as they can be ascertained, will show that this restric- 
tive legislation has been a mistake, that it was based upon 
a wrong assumption of an impossible menace, and that it 
has not the assent of the thoughtful legislators who usually 
stand in between the clamor of demagogues and the enact- 
ment of useless and harmful laws? Absentee landlordism, it 
may be admitted, is a curse to Ireland, but it by no means 
follows that the same results would follow the holding of a 
portion of the unproductive acres of the Western territories 
by non-residents, or the investment of foreign capital in the 
realty of even more populous and better developed communi- 
ties. As the law now stands it is impossible for an owner of 
land in many of the States of the Union to deal with his 
property to advantage; and this right he has lost in the ma- 
jority of, if not all, the instances without any compensating 
advantages, StuFF Gown. 
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CURRENT TOPICS. 


An ASSASSIN’S HANDWRITING.— Since paying his 
compliments to Mr. Schooling, the British expert in 
handwriting, who discovered that Napoleon was such 
a villain because he wrote such a villainous hand, 
the Chairman has turned up a forgotten MS. in his 
own archives, which he would like to show Mr. 
Schooling without disclosing the writer. The writ- 
ing is exceptionally uniform, fluent, legible and 
elegant, and yet it is the writing of a lunatic and an 
assassin — the writing of Guiteau! Not one lawyer 
in a score writes such a beautiful hand. Certainly 
the Chairman does not, nor does any of his corres- 
pondents save Judge Finch and Judge Dillon ; nor of 
his correspondents who are gone can he recall any 
who wrote so well, except Judge Folger. The MS. is 


chiefly in a stiff clerk’s hand, but it contains many 


additions and alterations in Guiteau’s own hand. It 
is extensive, and is the draft of an opening speech to 
the jury, which Guiteau proposed to deliver in his action 
of libel against the New York Hevra/d, but which never 
came to trial. It exhibits a good degree of tact and 
adroitness, although here and there crops out a crazy 
idea. For example: one of the Hera/d’s charges 
was that he had collected moneys for certain clients 
which he appropriated to himself. Guiteau explains 
this by saying that, in the case referred to, he had 
an agreement to collect the claim on shares; that 
he had collected his own share, and that just as soon 
as he collected his client’s share he proposed to remit 
it! Another hand which the Chairman would like 
to submit to Mr. Schooling is that of David Dudley 
Field, which is one of the worst imaginable. 


LITERARY ADVERTISING.— This Chair had some- 
thing to say recently about the ingenious devices of 
literary advertising in modern times. A new device 
is shown in a late number of 7he Critic, that most 
excellent of American literary journals. It consists 
in getting up or inflaming a quarrel between two 
authors, by means of which, narrated in the news- 
papers, they are made to puff and advertise one 
another. It seems from Zhe Critic that once upon a 





time a lady gave a reception to Crawford, the novel- 
ist, at which Miss Wilkins was present, and with 
two hundred and ninety-nine others was presented 
to the lion, and that he failed to recognize her as a 
well-known story writer and to compliment her; 
whereupon her woman friends felt grieved and said 
he ought to be ashamed of such ignorance and ill- 
manners. Whereupon the two writers proceed to 
write at each other through the hostess, Miss 
Wilkins protesting that she did not think it strange 
and did not feel hurt, and Mr. Crawford protesting 
that he ought not to be held to such instant rec- 
ognition of Miss Wilkins, whom he had never met 
before, and that he did not mean to be rude, and 
each praising the other’s works to the skies. All at 
the extent of a column and a half of Zhe Critic’s 
valuable space, and forming an excellent advertise- 
ment of Miss Wilkins and her somewhat trifling 
wares. The only wonder in the premises is that on 
being ‘* introduced,” Mr. Crawford did not ask Miss 
Wilkins if she was a member of the Micawber family. 


LIBERTY POLE NuIsANceE.— Taking down another 
book—not an old one this time, but the very 
newest — Mr. Roger Foster’s admirable «* Commen- 
taries on the Constitution of the United States,” and 
opening at random in volume 1, at page 661, we 
read that Alexander Addison, a Pennsylvania com- 
mon pleas judge, about 18° -, charged a grand jury 
that a liberty pole was a nuisance. He had been a 
Presbyterian preacher, and was an extreme Federal- 
ist, who hated the Democrats and denounced all 
who sympathized with the French Revolution. He 
was removed from office in 1803. The Supreme 
Court of that State, in City of Allegheny v. Zimmer- 
man, 95 Pa. St. 287; 40 Am. Rep. 249, held thata 
liberty pole is not Jer se a nuisance. This was erected 
by the Republicans. The Court uttered some very 
patriotic sentiments, saying, ‘‘It is a custom sanc- 
tioned by a hundred years, and interwoven with the 
traditions, rights and memories of a free people. 
The people so desired it. The municipal authorities 
assented to it.” Justices Gordon and Trunkey dis- 
sented. In Dreher v. Yates, 43 New Jersey Law, 
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476, the Court held that ‘‘a flag-staff placed in a 
public street is er se a nuisance,” because it is an 
obstruction to the use of the entire area of the street. 
It does not appear what the politics of the pole were, 
nor that it had any, but the city officers were held 
justified in removing it as an obstruction to the 
street. Why this judicial prejudice against liberty 
poles, when all the city streets are so encumbered 
and rendered unsightly by wire-bearing poles in the 
interests of greedy corporations who ought to bury 
their wires? 

The Kansas Court have held that a stone post at a 
street-corner to protect a shade-tree is not necessarily 
a nuisance, although partly concealed by grass and 
weeds. (City of Wellington v. Gregson, 31 Kan. 
99; 47 Am. Rep. 482.) If such tenderness is in- 
dulged toward a mere natural tree, how much more 
should the courts foster and protect the tree that bears 
the symbol of our liberty and power! The American 
Flag — «* Old Glory» —cannot and never shall be 
buried. ‘* Forever float that standard sheet!” wéde 
Fitz Greene Halleck and Daniel Webster. 


A Funny MISPRINT.— A very amusing typograph- 
ical error may be found in sec. 943 of Bliss’s edition 
of the New York Code of Civil Procedure, edition of 
1883, where ‘* United States” is printed, «« Untied 
States.” If this had occurred twenty years earlier it 
might have been the work of a Confederate printer. 
As it stands, it may take rank with that famous mis- 
print which has rendered one edition of the Bible 
famous, by which the Commandment is rendered, 
‘¢ Thou shalt commit adultery.” 


‘*Law Book News.”— This periodical comes 
back on the Chairman in a very mild way, in its 
December number, in respect to Mr. Beach’s numer- 
ous law-book progeny. We might retort, but we 
forbear, because the «* News ” would have no oppor- 
tunity toreply. The December number is its last. 
It will be sincerely regretted by many that its publica- 
cations is discontinued. 
able and useful, although short, career. Its plan 
was unique and admirably executed. Its editorials 
were always keen and interesting. Although issued 
in the particular interest of one great publishing 
house, its criticism and judgments were uniformly 
candid and impartial, and it gave due notice of all 
legal publications during its time. The Chairman 
will greatly miss it, for he found it much pleasanter 
reading than the ‘‘ Reporters.” But after all, this 
discontinuance is the fault of the publishers them- 
selves, for they have done much to make the legal 
profession care for nothing but << the last case.” 





It has had a very honor- | 





NOTES OF CASES. 


WARNING TO INFANT EMPLOYEES.— It is a familiar 
principle of the law of master and servant, that a ser- 
vant of mature years and judgment takes upon him- 
self the risk of obvious dangers in the employment. 
An exception is generally made to this rule, in sub- 
stance as follows :— 

‘‘If the employment is dangerous beyond what 
manifestly appears, or if the servant is not of suf- 
ficient age or discretion to understand the manifest 
risks, it is the master’s duty to notify him of the dan- 
ger; and in the case of an inexperienced person the 
master is bound to instruct him how to avoid the dan- 
ger.” (Browne on Domestic Relations, page 128.) 

Some apparent conflict has arisen in the courts as to 
the duty of an employer to point out obvious dangers to 
an infant employee. Much of course depends upon 
the age and intelligence of the infant, and fourteen 
years seems to be the age at which, by some of the 
courts, the infant is deemed to be sud juris in this 
respect. Some cases however hold a stricter rule. 
Thus in Atlanta, etc., R. Co. v. Smith, 94 Ga. 107, 
it was held that there is no legal presumption that a 
minor above fourteen needs no warning or instruction. 
In Dowling v. Allen, 74 Mo. 13; 41 Am. Rep. 298, it 
was held that an inexperienced boy of seventeen, put to 
work on visibly dangerous machinery, was entitled to 
warning of the danger from the employer. The Court 
cited Grizzle v. Frost, 3 Fost. & F.622, where the in- 
fant was a girl of sixteen ; and Coombs v. New B. Cord- 
age Co.,102 Mass. 572; 3 Am. Rep. 506, where the boy 
was fourteen, and the machinery was unguarded gear- 
ing in plain view. This is also the doctrine of Sulli- 
van v. India Manuf. Co., 114 Mass. 396, where the 
child was fourteen. There the Court said :— 

“ It may frequently happen that the dangers of a particular 
position for a mode of doing work are great, and apparent 
to persons of capacity and knowledge of the subject, and 
yet a party, from youth, inexperience or ignorance, or gen- 
eral want of capacity, may fail to appreciate them. It 
would be a breach on the part of a master to expose a ser- 
vant of this character, even with his own consent, to such 
dangers, unless with instructions or cautions sufficient to 
enable him to comprehend them, and to do his work safely, 
with proper care on his own part.” 


So in O’Connor v. Adams, 120 Mass. 427 (boy of 


20). The same was held, in the case of a boy of 16, 
in Hill v. Gust, 55 Ind. 45, citing a long list of cases, 
and in Railroad Co, v. Fort, 17 Wall. 554, when the 
boy was 16, the Court observing: ‘+ It was a’ wrongful 
act on the part of Collett to order a boy of his age and 
inexperience to do a thing, which in its very nature 
was perilous, and which any man of ordinary sagacity 
would know to be so.” This doctrine is strongly im- 
plied in Larson v. Berquist, 34 Kans. 334; 55 Am. 
Rep. 249 (the menses case), and is recognized in New 
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York; Hickey v. Taafe, 105 N.Y. 26,36. See also 
to the same effect, Glover v. Dwight Manuf. Co., 148 
Mass. 22; 12 Am. St. Rep. 512; Kehler v. Schwenk, 
151 Pa. St. 505; 31 Am. St. Rep. 777 (child of 14); 
Rummel v. Dilworth, 131 Pa. St. 509; 17 Am. St. 
Rep. 827 (boy of 17); Tagg v. McGeorge, 155 Pa. 
St. 368; 35 Am. St. Rep. 889 (boy of 13); Smith 
v. Irwin, 51 New J. L. 507; 14 Am. St. Rep. 699 
(boy of 17, a circular saw case), where a charge that 
‘unless the instructions and precautions given are so 
graduated to the youth, ignorance and inexperience 
of the servant as to make him fully aware of the dan- 
ger to him, and to place him in substantially the same 
position as if he were an adult,” the master’s duty is not 
discharged, was approved ; and to the same effect are 
Chicago, etc. Co. v. Beinnegar, 140 Ill. 234; 33. Am. 
St. Rep. 249 ; Texas, etc. Ry.Co. v. Brick, 83 Tex. 598 
(child of 19) ; New Albany, etc. Mill v. Cooper, 131 
Ind. 363 (child of 19); King v. Ford Lumber Co. 
93 Mich. 172 (child of 13) ; May v. Smith, 92 Ga. 96; 
44 Am. St. Rep. 85 (child of 17) ; Cleveland Rolling 
Mills Co. v. Corrigan, 46 Ohio St. 283; 3 L. R. A. 
385 (boy of 14); Whitelaw v. Memphis R. Co. 16 
Lea, 391; Jones v. Florence Min. Co., 66 Wisconsin, 
268 (boy of 15). In the Ohio case above, it was 
said, after a careful review of authorities :— 

“It may be safely laid down as a general rule, supported 
by authority, that persons who employ children to work 
with or about dangerous machinery, or in dangerous places, 
should anticipate that they will exercise only such judgment, 
discretion and care as is usual among children of the same 
age, under similar circumstances, and are bound to use due 
care, having regard to their age and inexperience, to pro- 
tect them from the dangers incident to the situation in which 
they are placed; and as a reasonable precaution, in the 
exercise of such care,in that behalf, it is the duty of the 


employer to so instruct such employees concerning the: | 
| appeared that the infant was of less than the ordinary in- 
youth and inexperience they may not appreciate orcompre- | 


dangers connected with their employment, which from their 


hend, that they may, by the exercise of such care as ought 
reasonably to be expected of them, guard against and avoid 
injuries arising therefrom.” 


the case of a minor of 14, the Court saying of the 
duty to warn: ‘* A very anxious, careful and humane 
man would do that, but it is not the usual course.” 
The Court cited Thompson on Negligence, but did 
not cite him far enough. This is the strongest case on 
the point, but its reasoning is not extended, nor sat- 
isfactory, A case sometimes cited on this side is 
Hickey v. Taafe, 105 N. Y. 26, butit is not in point, 
because the employee (14) ‘* had acquired the infor- 
mation in fact from the best of all teachers, that of 
practical experience,” by six weeks’ work on the 
machine, and getting her hair caught in it. This was 


followed in White v. Letterman Lith. Co., 131 N. Y. | 








631 (child of 13), and in Ogley v. Miles, 139 N. Y. 
458 (child of 16). This is the precise doctrine of 
Greenway v. Conroy, 160 Pa. St. 185; 40 Am. St. 
Rep. 715 (boy of 14, with six months’ experi- 
ence). This was also,the case in Buckley v. 
Gutta Percha etc. Co. 113 N. Y. 540 (child of 12), 
and in addition, the accident came not from working 
on the machine, but from slipping, falling on it, and 
instinctively thrusting out a hand to recover himself. 
The Court said: «+ His injury did not come from any 
ignorance of the machines or of the danger to which 
he was exposed, but it came solely from the accident.” 
In Crown v. Orr, 140 N. Y. 450, the infant was 19, 
and the Court said, oditer, that he took the risks like 
any other servant, which were known to him or ob- 
vious to persons of ordinary intelligence ; but the de- 
cision went on the ground that the injury came from 
his engaging in an act for which he was not employed, 
at the request of a fellow servant. 

At first blush, Ciriack v. Merchants Woolen Co. 
146 Mass. 182; 4 Am. St. Rep. 307; 151 Mass. 152; 
21 Am. St. Rep. 438; 6 L. R. A. 733, might seem 
to modify the older Massachusetts doctrine, but on 
scrutiny it will be seen that it does not. Here the 
boy was 12, and was hurt while going between 
machines to look for a tool, not in the regular line of 
his employment, but on order of his superior. There 
was a verdict for the plaintiff. It appeared that he had 
been employed in the same two months, and stress 
was laid on this fact, the Court observing that there 
was no reason to suppose that explicit instructions 
about the danger of touching the wheels «* would have 
added anything to what he must fairly be presumed 
to have known at the time of the accident.” A 
new trial was granted, and a second verdict was 
rendered for the defendant. On the new trial it 


telligence, and that the place was dimly lighted. The 
Court remarked, that in hiring a boy of 12, of average 


intelligence, it is not necessary to tell him that fire will 
| burn, ora sharp instrument will cut, or teeth of cog- 
On the other hand, in Foner v. Phillips, 39 Ark. | 
17; 43 Am. Rep. 264, it was held to the contrary in | 


wheels will crush his hand, if it is put in the way. 
But stress was laid on the facts that the child had 
never been in that particular place before, was ordered 
there imperatively in haste, and that «* he had had no 
instruction, and it is not clear that he had had any 
observation or experience which showed the danger 
that in getting down and looking under the machine, 
and getting up again, some part of his clothing might 
come in contact with the gearing and be caught, and 
draw his hand or arm between the wheels.” Soif on 
the first hearing the Court seemed to swerve from the 
former Massachusetts doctrine — which is by no means 
certain — it is apparent that they came back to it on 
the last. There is nothing in the later Massachusetts 
cases to indicate any modification of the early rule. 
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In Wilson v. Steel Edge etc. Co., 163 Mass. 315, the 
danger was a circular saw, and the employee was nearly 
twenty-one and had previously worked with such a 
machine, and on the present employment bad re- 
ceived some slight, practical instruction. In Stuart 
v. West End St. Ry. Co., 163 Mass. 391, the danger 
was a hay-cutting machine, but the employee was 
twenty years and six months old. The court evi- 
dently deemed him adult, for they said: «‘In the 
early cases the doctrine was applied in favor of boys. 
In favor of adults it should be applied with great 
caution.” The same may be said of Teazer v. Bur- 
lington etc. R. Co. (lowa), 61 N. W. Rep. 215, 
where the danger lay in a brakeman’s mounting mov- 
ing cars, and the employee was 19; and of Machin v. 
Alaska Ref. Co., 100 Mich. 276, where the machine 
was a planer, and the employee was 18 ; and of Crown 
wv. Orr, 140 N. Y. 450, the case of a planing machine, 
and of a boy of 19, who had worked in front of it for 
three weeks; and of Williamson v. Sheldon Marble 
Co., 66 Vt. 427, where the danger was in working on 
a narrow, icy, slippery ledge in the mine, and the em- 
ployee was nearly 16 and earned $1.15 a day (there was 
no proof of failure to warn, and the employee had often 
done the work in question); and of Evansville etc. 
R. Co. v. Henderson, 33 N. E. 1021, 134 Ind. 636, 
where the employee was Ig and working on a con- 
struction train; and of Herdman-Harrison & Co. v. 
Spehr, 145 Ill. 329, where the employment was oiling 
moving machinery, and the employee was 17, but had 
done the same work for eighteen months. 

From this review it is apparent that (1) if the 
minor knows of the obvious danger from observation 
and experience, this is equivalent to warning and in- 
struction ;(2)that if the minor is of ordinary intelligence 
and nearly of adult years, he may be deemed to need 
no warning; (3) that otherwise he should be warned 
and instructed about the danger, although obvious. 
If the Arkansas case decides otherwise, it is the only 
case to our knowledge that so decides, and is incon- 
sistent with that humanity and care which the law 
universally professes toward children. Certainly, up to 
the age of 16, children are heedless, unobservant, and 
reckless of danger, and it is the legal duty as well as 
an obligation of humanity on the part of one who em- 
ploys them, to draw their attention at the outset to 
any danger in the situation, although it may be ob- 
vious to an adult. 

The question whether warning and instruction are 
needed is generally regarded as one of fact. 


CENSORSHIP OF THE PRESS.— The Kansas Su- 
preme Court made a very wholesome decision, in 
Re Banks, 42 Pac. Rep. 694, that an act of the 
Legislature to prohibit the editing, publishing, circu- 





lating, disseminating and selling newspapers and 
other publications, «‘ devoted largely to the publica- 
tion of scandals, lechery, assignations, intrigues 
between men and women, and immoral conduct of 
persons,” is constitutional. The Court also held 
that «* largely” does not mean any definite amount, 
but it is sufficient if such items are a prominent 
feature and an especial characteristic. The Court 
said : — 

“ The act under consideration was not passed to prevent 
the publication of libels, nor to suppress papers indulging 
in such publications, but to prevent the publication and 
sale .of newspapers especially devoted to the publication 
of scandals and accounts of lecherous and immoral con- 
duct. Without doubt, a newspaper the most prominent 
feature of which is items detailing the immoral conduct of 
individuals, spreading out to public view an unsavory mass 
of corruption and moral degradation, is calculated to taint 
the social atmosphere, and by describing in detail the 
means resorted to by immoral persons to gratify their pro- 
pensities, tends especially to corrupt the morals of the 
young, and lead them into vicious paths and immoral acts. 
We entertain no doubt that the Legislature has power to 
to suppress this class of publications, without in any man- 
ner violating the constitutional liberties of the press.” 

The Penal Code of New York makes it a mis- 
demeanor to publish «* any book, pamphlet, magazine, 
newspaper, or other printed paper devoted to the 
publication, and principally made up of criminal news, 
police reports or accounts of criminal deeds, or 
pictures, or stories of deeds of bloodshed, lust or 
crime.” This was aimed at the ‘* Police Gazette,” 
‘¢ Day’s Doings,” and other similar prints. «* Town 
Topics ” would hardly come in this category, but it 
would be obnoxious to the Kansas statute. Some 
of the vilest stuff ever uttered has appeared in this 
fashionable and filthy sheet. It is gratifying to see 
an effective blow anywhere dealt at the licentious 
power and habits of the press, especially at a time 
when the press demands larger license, and in one 
or two States has obtained it from legislators afraid 
of its hostility and ridicule. , 


UNCHASTITY OF WITNESS. — The Supreme Court 
of Missouri has fallen into some trouble about the 
doctrine of impeaching witnesses for unchastity. In 
State v. Grant, 79 Mo. 133; State v. Shields, 13 
Mo. 236; 53 Am. Dec. 147, it was held that a 
female witness might be impeached by proof of her 
unchaste reputation. Subsequently feeling that what 
is sauce for the goose is sauce for the gander, the 
Court applied the same rule to male witnesses. State 
v. Rider, 95 Mo. 486; 104 ib. 441. Still later they 
seriously disagree whether they should not restrict 
the sauce to the goose. State wv. Sibley, 33 S. W. 
Rep. 167. The doctrine of this kind of impeach- 
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ment originally arose in Com. v. Murphy, 14 Mass. 
387, where it was announced without any expressed 
consideration. The reporter in a note said, ‘‘ This 
decision has no authority to sustain it”; and it was 
directly and very forcibly overruled in Com. v. 
Churchill, 11 Met. 538; 45 Am. Dec. 229, ‘‘as a 
deviation from the established rule of the common 
law,” and ‘*not required by any strong considera- 
tions of fitness or expediency.” The Missouri and 
early Massachusetts doctrine is denied in Bakeman 
v. Rose, 18 Wend. 146; Spears v. Forrest, 15 Vt. 
435; Holland v. Barnes, 53 Ala. 83; 25 Am. Rep. 
595; Birmingham U. Ry. Co. v. Hale, go Ala. 8; 
24 Am. St. Rep. 748; Gilchrist v. McKee, 4 
Watts, 480; 28 Am. Dec. 721; State v. Hobgood, 
46 La. Ann. ; State v. Eberline, 47 Kan. 155. There 
is some disagreement whether the impeachment 
should be directed to general moral character or to 
reputation for truth and veracity, but very little as 
to the doctrine that it must be aimed at general 
reputation and not at particular acts. The Chan- 
cellor said, in Bakeman v. Rose, above, that it would 
be better to follow the practice of some Eastern 
countries and shut out female witnesses altogether, 
than to allow their impeachment for unchastity. We 
agree with the editor of the New York Law Journal, 
that this Missouri doctrine, whether applied to 
women or to men, is unwise, as it also is opposed 
to the great preponderance of authority. Applied 
to women it is manifestly unjust, and as applied to 
men it is grotesque, for no human being’s tendency 
to commit perjury should be inferred from the vio- 
lence of her or his sexual passion. Such a rule 
applied to men would have shut out many of the 
wisest and most famous of mankind, from David and 
Solomon down to the present century, and even to 
this very decade in the very highest quarters in every 
Christian country. The only recognized exception 
to the general rule is that upon the question of con- 
sent, a prosecutrix for rape perhaps may be impeached 
by proof that she is reputed to be unchaste: 3 Grenl. 
Ev. sect. 214; People v. McLean, 71 Mich. 309; 
15 Am. St. Rep. 263; McDermott v. State, 13 
Ohio St. 338; 82 Am. Dec. 444; McQuirk. v. State, 
48 Ala. 435; 5 Am. St. Rep. 381; and this has been 
extended to actions for crim. con. and prosecutions 
for seduction. But this was denied in State v. 
Eberline, 47 Kans. 155. 


PROXIMATE CAUSE.— The most amusing case of 
the assertion of this doctrine is Gulf etc. Ry. Co. v. 
Shields (Texas), 29 S.W.Rep.652. A passenger, 
slightly intoxicated, enters the smoking car of a rail- 
road train and places his baggage, which is in the 
form of an old tow sack filled with coffee grinders, 





scrap iron and a jug of alcohol, on the seat beside him, 
projecting slightly into the aisle. The motion of the 
train causes the sack to tumble out into the aisle of 
the car, breaking the jug and spilling the alcohol on 
the floor. As this flows along the aisle, another pas- 
senger, who is just lighting a cigar, throws a match 
in the way, and the alcohol burns up to the ceiling of 
the car; a third passenger, with silk stockings and 
celluloid cuffs, has his feet, hand and eyebrows seri- 
ously scorched and sues the railroad company for 
damages. Held, that the contents of the sack being 
unknown to the conductor, and the passenger’s con- 
duct not sufficiently boisterous to warrant his eject- 
ment, it was not actionable negligence unless it was a 
proximate cause of the injury. 


BAILMENT OF HatT.—The Supreme Court of 
Georgia has decided a very interesting and important 
question concerning hats —a favorite subject of this 
Chairman’s discourse. (He regrets that he did not 
learn of it in time to include it in his just now pub- 
lished manual on Bailments.) The majority of, the 
Court held that the proprietor of a barber shop, kept 
for public patronage, is liable to a customer for the 
value of his hat, which was deposited on a hat-rack in 
the shop, and which, while the customer was being 
shaved, disappeared from the shop and was thus lost, 
such proprietor being under these circumstances a 
bailee for hire as to the customer’s hat. The main inter- 
ests of the opinion however consists in Chief-Justice 
Bleckley’s dissenting opinion. (The Chairman is 
strongly opposed to the promulgation of dissenting 
opinions, as a rule, but makes an exception in favor 
of this wise and witty magistrate, who has good 
sense and humor enough for half a dozen average 
judges.) He observes :— 

“Tt hath never happened, from the earliest time to the 
present, that barbers, who are an ancient order of small 
craftsmen, serving their customers for a small fee, and enter- 
taining them the while with the small gossip of the town or 
village, have been held responsible for mistake made by one 
customer whereby he taketh the hat of another from the com- 
mon rack or hanging place appointed for all customers to 
hang their hats; this rack or place being in the same room 
in which customers sat to be shaved. ‘The reason is that 
there is no complete bailment of the hat. The barber had 
no exclusive custody thereof, and the fee for shaving is too 
small to compensate him for keeping a servant to watch it. 
He himself could not watch it, and at the same time the 
owner. Moreover, the value of an ordinary gentleman’s 
hat isso much, in proportion to the fee for shaving, that 
to make the barber an insurer against such mistakes of his 
customers would be unreasonable. The loss of one hat 
would absorb his earnings for a whole day; perhaps many 
days. The barber is a craftsman laboring for wages, not a 
capitalist conducting a business of trade or trust.” 

This reasoning seems effectually to take the case 
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out of the rule of Deposit which the Chairman has laid 
down in his manual as follows : — 


“The delivery need not be direct; it is sometimes implied 
by the bailee’s coming into constructive possession in the 
pursuit of business beneficial to him. Thus the merchant 
is liable for the loss of a customer’s watch and chain, taken 
off, and at a salesman’s suggestion put in a drawer while 
the customer is trying on clothing, if ordinary care is 
not exercised toward it, but not if it is stolen. Woodruff 
v. Painter, 150 Pa. St.9g1; 16 L. R.A. 451; 30 Am. St. 
Rep. 786. And so where a customer trying on a new cloak 
removes the old one and lays it on a counter, and the mer- 
chant provides no place for it, fails to notify the customer 
to look out for it, and makes no rules requiring employees 
to look out for it, he is liable ifit is lost. Bunnell v. Stern 
122 N. Y. 539; 10 L. R. A. 481. Followed in Buttman z. 
Dennett (N. Y. Com. Pl.), 9 Misc. 462, where wraps and 
other wearing apparel were temporarily laid off in a restaur- 
ant by a customer.” 


Just nowit is held (Powers v. O'Neil, 89 Hun. 


129), that a shopkeeper is not liable for the loss of | 


a pocket-book which a customer lays upon his public 
counter, while trying on a hat. Speaking of barbers 
reminds the writer of a story recently told to him by 
a prominent member of the Buffalo Bar. This gentle- 
man always walks to and from his office, and so 
regular is he that for several months he used to meet 
the same man at about the same point and the 
same hour. At length he missed him fora long time, 
but finally meeting him again, he stopped him, al- 
though he did not know him, and asked him why he had 
discontinued his morning walk. <‘* Oh,” said the in- 
terrogated, ‘* that man’s dead.” ‘* Dead! why what 
do you mean?” «* Why, I am a barber, and I used to 
shave that man every morning while he was sick. 
Shaved his corpse, too!” Our friend passed on in 


silence, and now, he says, he minds his own business. 
The Chairman is in the habit of asking every barber 
who ministers unto him, if he knows why he has a 
He has 


red and white striped pole at his door. 





found but one who knew. 
know? 


How many of his readers 


CIVILITY TO SERVANTS OF CORPORATIONS. — 
Robinson v. Rockland etc. Street Railway, 87 Maine, 
387; 29 L.R. A. 530, is a novel case in that it rec- 
ognizes the duty of passengers to be civil to the ser- 
vants of carriers. The plaintiff sued for ejection from 
a street-car. The plaintiff, while in a car of the de- 
fendant, filled with passengers, one-half of whom 
were ladies, was rebuked by the conductor for the use 
of profane language ; whereupon he called the con- 
ductor a damned liar, said he would swear as much 
as he damned please, and that he would be God 
damned if he would be put off the car ; whereupon the 
conductor put him off. The plaintiff had a verdict of 
$1,187.27. Held, that even if the conductor was in 
error at first in charging him with profanity, he was 
justifiable in ejecting him for his confessed breach of 
the peace; and the judgment was reversed. Wal- 
ters, J., said these good words : — 

“ We are reminded by the plaintiff’s counsel that in God- 
dard v. Grand Trunk R. Co. of Canada, 57 Me. 202, 2 Am. 
Rep. 39, a verdict for very large damages was sustained. 
Certainly. And our present decision is in harmony with 
that decision. In that case a servant of the railroad com- 
pany used exceedingly foul and profane language to a 
respectable and unoffending passenger. Here a passenger 
used very offensive and indecent language to a respectable 
and unoffending servant of the railroad company. We pro- 
tected the passenger in that case, and for the same reason 
we hope to be able to protect the railroad servant in this 
case. Both decisions are in favor of morality and decency. 
In that case the servants of railroads were taught to treat 
passengers with civility, and in thiscase we hope to teach pas- 
sengers to treat the servants of railroads with civility. To 
call a street-railroad conductor who, in a crowded car half 
filled with ladies, is endeavoring to maintain order and 
suppress profanity, a damned liar, is a poor foundation on 
which to rest a suit for punitive damages.” 
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THE GREEN BAG. 

Editor of the Green Bag. 


Perhaps it is cheeky for a layman to offer advice to law- 
yers on legal matters, but you see, the layman, being the 
sufferer by the law, is more interested in dodging it than 
the lawyer is. 

Now I take it that there is no necessity for wasting your 
space in illustrating what an instrument of rascality the 
mechanic’s lien law has become, in its giving parties, sec- 
ond to the contractor, the right to file liens against a build- 
ing, without any reasonable method being provided or al- 
lowed whereby the owner could ascertain when he was safe 
in paying his contractor. These rascalities must be known 
to all lawyers who have a mechanic’s lien law in their 
State. 

But certain and perfect relief has been granted the man 
who wishes to build a house and don’t like paying the 
same bill twice, through recent decisions of the Supreme 
Court of Pennsylvania, the morphology of which seems to 
be about this: A certain owner provided in his contract 
with the contractor for the house he was building, that no 
mechanic’s liens should be filed by anybody against that 
house or ground. A sub-contractor filed a lien, and finally 
it came before the Supreme Court. Of course the sub-con- 
tractor blathered about “ anybody else signing away my 
rights!”’ (at least I reckon he did— all of them do that), 
but the Court wouldn’t have it that way, and said that the 
second-hand man could not have any rights in the matter 
except those that came to him through the man-in-chief, 
and that man-in-chief, having signed away his rights to file 
the lien, no such rights remained anywhere for anybody, 
and be that good or bad “law,” it’s the sort of plain sense 
that any man can see. Then a lot of fellows in Philadel- 
phia, calling themselves “The Builders’ Exchange,” or 
some such title, kicked up a great dust; they flooded the 
State with dodgers about this “unjust decision,” and got 
the Legislature to pass an act nullifying it, and there’s where 
they broke their own necks. The Supreme Court isn’t 
used to being sat down on in that style, and it promptly 
held this nullification no good, as contravening the provi- 
sion of the United States Constitution that no State could 
pass an act impairing the force of contracts. There you 
see where the virtuous “builders” got themselves into a 
deadly scrape, by arraying the force of the United States 
Constitution against them, when they only had the State 
of Pennsylvania up to that time. 


Editor will be glad to receive contributions of | 


H 





3efore and after the enactment of this nullification, there 
were some more cases in the Supreme Court, and because 
the decisions of that Court didn’t jump the way the lawyers 


thought they would, they — the lawyers —assified them- 


selves by saying the Court was ontradictory. Now “A 
Disgusted Layman” naturally likes .o see a Court assify 
itself, but this time the laugh was on the awyers, not on 
the Court; and soberly speaking, I have never met a more 
striking illustration of how lawyers will persist in setting 
their ideas of “The Law” above the purposes for which 
law exists, than just here: A party had a clause in a con- 
tract with a builder about like, ‘‘ This building shall be de- 
livered free of mechanics’ liens,” and the Court said that 
that didn’t prevent sub-contractors from filing and enforc- 
ing liens, that it was only a bargain as to there being no 
liens on the building when the contractor delivered it, 
and didn’t bar out the fing of liens. Now, despite all the 
lawyers in America, this position of the Court seems as 
clear as a hole in a ladder. The wording of that contract 
might have meant one thing or might have meant another; 
it certainly was not free from any ambiguity; and whether 
it is or isn’t daw, it’s common sense that, when a man signs 
away a right he has under the law, there must be no room 
for dodging about what he meant; the language must be 
capable of no double meanings. Well, there the whole 
business stands, as a layman sees it, and now for the advice 
this state of affairs gives to lawyers. Now I’m not saying 
that I’ve got that all down to a dot, I may have missed 
dotting several i's and crossing some t’s, but I £zow that 
I’ve given about the full size of it for all practical purposes. 
So it seems to me that there wasn’t any particular /azw 
about this business; it wasn’t a matter of statute or even 
common law, it was only the Court interpreting and apply- 
ing certain deeply fixed principles of the United States 
Constitution to certain facts. Surely it must be that the 
Supreme Court of Pennsylvania was right in its decisions, 
for they are the plainest requirements of ordinary good 
sense, and follow as matters of necessity from the prem- 
ises. ‘Therefore, as the whole business rests on an inter- 
pretation of the United States Constitution, the law of the 
decisions should be as good in New York or Wisconsin as 
it isin Pennsylvania, and what lawyers should do is to inform 
any client who has bought property, thereby evincing in- 
sanity, or is building a house, which is the medical term for 
being incurable (that’s Sam Weller, isn’t it? ), that incor- 
porating such a provision in the contract between him and 
his builder ought to make him safe, and if some second- 
hand man tries to support his lien, take it up to the 
Supreme Court of your State and see if you don’t knock 
second-hand out. If this course is resorted to, it will be 
but a few years until lien laws are dead letters everywhere. 

The great lawyer of the district your “ Disgusted Lay- 
man” lives in recently afforded a strong evidence of how 
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lawyers set abstractions of law above the purposes of law. 
Speaking of the Limited Partnership Law, he said that no 
association could be formed it that he couldn’t 
knock into a cocked hat. Now just stop and think what 
such a declaration means! It is unquestionable that the 
Act referred to is the very plainest and simplest in its re- 
quirements of any on any statute books. Any intelligent 
man who studies it with the intent to honestly comply with 
its requirements, can know exactly what to do under it, to 
secure the exemption from personal liability it provides for. 
Therefore, if the simplest and most self-evident in purpose 
of all the statutes on the books can be knocked to pieces 
by an expert lawyer, what in thunder is the use of law? 
Why not let the lawyers do it all, and save the expense of 
Rats! I know that many old lawyers will 
agree with the one I refer to, but all the same, it’s all rot 
and rubbish, for if law is an 


under 


legislatures? 


inscrutable ogre, why, the 
sooner we stamp it out the better for us. 
Your DisGusTED LAYMAN, 





LEGAL ANTIQUITIES. 


WHEN the practice of advocacy, hired or vol- 
untary, was first introduced into England, it is im- 
possible to determine. That advocates were 
known in the Curia Regis under certain terms 
and conditions there seems to be no doubt; but 
in regard to any definite period when they may 
be said to have been established, the first official 
recognition of the counsel or advocate author- 
ized to represent his client in court is to be found 
in the third year of King Edward I, when it was 
declared that “if any sergeant-counter do any 
deceit or beguile the court, he shall be imprisoned 
for a year and a day, and from henceforth not be 
heard to plead in the court for any man.” 





FACETIAE. 


THE prosecuting attorney of a North Missouri 
county and a young attorney noted for his per- 
sistence were recently trying the preliminary 
hearing of a criminal case before a justice of the 
peace. ‘The young attorney asked many irrele- 
vant and incompetent questions, and when the 
prosecuting attorney would object would always 
say :—— 

‘‘ Your honor, before you pass on that objection 
I want to argue it.” 

Finally the young man asked the same ques- 
tion the seventh time against the prosecuting at- 
torney’s objection, when the prosecutor, losing his 
patience, said in a loud aside : — 











e , are you never going to get over being 
a confounded fool?” 

Whereupon the young fellow jumped up with 
his usual remark : — 

“Your honor, before you pass on that I want 
to argue it.” 


Jupce Gary has a dry wit with him that is oc- 
casionally the cause of his grim court-room being 
pervaded by a very audible tittering. 

The other day one of the attorneys was airing 
his indignation. He had been robbed. Yes, sir, 
robbed. It was shameful the way things went 
right there under the eyes of the law. 

Finally Judge Gary noticed the fuming and 
fretting one. 

“ What’s the matter now?” he asked. 

‘‘Matter? It’s a confounded outrage. 
my overcoat stolen right from this room.” 

The Judge smiled a little. 

“ Overcoat, eh?” he said. ‘“ Pah, that’s noth- 
ing. Whole suits are lost here every day. 


Had 


SoME years ago a lawyer at Chillicothe, Mo., a 
son of the Emerald Isle with the wit characteristic 
of his country, received a collection from Iowa 
against a man who had been dead for some time. 
He returned the collection with the following 
advice : — 

“ , is dead and in h—l, and as Iowa is 
nearer that place than Missouri you had better 
bring suit in Iowa.” 





TueE following description in a deed on record 
at Centerville, Mich., is worthy of preservation if 
not of imitation : — 

“Commencing at the center of the north bridge 
on east road at the foot of sand hill so called, 
thence easterly up the centre of the creek as far 
as dry land goes, thence northerly along an old 
ditch, the exact line being hereafter to be deter- 
mined by a row of stones and stakes to be set 
and stuck to the Michigan Air Line Rail Road, 
thence westerly to where an old road used to run, 
thence southerly to place of beginning.” 





NOTES. 


“‘T LEAVE behind me,” wrote Lord Campbell, 
“thirteen huge volumes (XV to XVIII of Adol- 
phus and Ellis, and I to IX of Ellis and Black- 
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burn) of Queen’s Bench Reports, chiefly filled 
with my judgments while I presided in the Queen’s 
Bench. But from the portentous multiplicity of 
law reports now published, there seems almost 
a certainty of all the judgments of every judge, 
however eminent, being speedily smothered. The 
whole world is now insufficient to contain all the 
law reports which are published. I remember 
the time when one good-sized book-case would 
hold all the books worth consulting. What is the 
remedy? Perhaps a decennial au/o-da-fe.” 

Lord Campbell would to-day probably recom- 
mend an annual auto-da-fé. Certainly one-half 
the cases now reported might much more fittingly 
be consigned to the flames than preserved in type. 


Lorp Cuter-JusticE ERLE was prone to inter- 
rupt counsel when it was found that the judges 
had already made up their minds against him. 
On one occasion Mr. Bovill, Q. C., soon after- 
wards made a judge, was stopped with: “ Here 
we stand, we four men, and we have all firmly 
(emphasizing the adverb) made up our minds 
that there must be a new trial; but if you think 
it worth your while going on after that (playfully), 
why of course we’ll keep on ‘hearing you.” 
Whereupon the Q. C. laughingly sat down. 

On another occasion he again interrupted with 
“1 beg to inform the counsel ‘there is a time in 
the mind of every man at which he lets down the 
flood-gates of his understanding, and allows not 
one more drop to enter’; and that time in my 
mind has fully arrived.” 





A TABLET once placed in a New York court-room 
to the memory of John Sloss Hobart, a supreme 
judge of New York, contained a sarcasm on the 
age disqualification of the Constitution, in, after 
reciting his retirement on that account, recording 
that for seven years following he served, and to 
his death, as Federal district judge. 

“TI KNow of no such thing as genius,” said 
Hogarth; “genius is nothing but labor and 
diligence.” 





LITERARY NOTICES. 
Mr. Murat HAtstep has an aarticle in 
McCiure’s MAGAZINE for February, giving the 
secret history of the nomination and administration 








of President Garfield and embodying important con- 
versations with Garfield never before published, one 
of them held only a few hours before his assassina- 
tion. A series of portraits of Garfield accompanies 
the article. 


THE Venezuelan Commission, as it meets for its 
business sessions in Washington, is a dignified and 
prepossessing body of men. A photograph of the 
group has been made for the frontispiece of the 
February REVIEW of Reviews. Each of the five 
portraits is a speaking likeness. 


AN interesting reminder that the Behring Sea 
question should not be lost sight of in the discussion 
of the Venezuelan boundary is furnished in a paper, 
by Henry Loomis Nelson, on ** The Passing of the 
Fur-Seal,” in the February HARPER’s. This article 
is a history of the indiscriminate killing of American 
seals by Canadian hunters, and the neglect of the 
British Government to abide by the decision of the 
Paris Tribunal. 


THE installment of Mr. David A. Wells’s «* Prin- 
ciples of Taxation,” in APPLETON’S POPULAR SCIENCE 
Montu_y for February, contains descriptions of the 
tax systems of China and Japan, and shows that, 
although taxation has prompted many of the most 
dramatic incidents and important movements of 
history, only two or three works have been devoted 
to this subject, and hardly any use has been made of 
it in literature. 


THE contributions in the February ATLANTIC 
which will attract perhaps the widest attention is an 
able paper entitled «* The Presidency and Mr. Reed.” 
It is a thoughtful presentation of the requirements of 
the presidential office and a discussion of Mr. Reed's 
fitness for it. It is the first of a promised series 
upon the issues and some of the personalities of the 
forthcoming campaign. 


THE tenth installment of President Andrews’ 
history in SCRIBNER’S MAGAZINE for February, is 
called «* The Neo-Republican Ascendency,” which 
describes the close of Cleveland’s first administration, 
the campaign of 1888 and Harrison’s victory. Other 
topics are the Billion Dollar Congress, the McKinley 
Bill, the Johnstown Flood and the lynching of 
Italians in New Orleans. The illustrations are made 
from contemporary photographs and are very 
realistic. 
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‘* THE Life. of Napoleon” is occupied in the 
February CENTURY with Napoleon as the Western 
Emperor, and covers the events of Friedland, Tilsit, 
the meeting with Queen Louisa of Prussia, and the 
splendors of Paris and the unification of France. 
It is one of the most beautifully illustrated install- 
ments of the history that has yet appeared. It 
includes among other pictures Meissonier’s ‘* Marshal 
Ney” and * Friedland,” and Detaillé’s «+ Vive 
l’Empereur.” 

‘* THE Anglo-American Imbroglio” serves as the 
caption under which two most important articles 
open the February number of the NoRTH AMERICAN 
REvIEW. The first is entitled «* The Venezuelan 
Difficulty,” by Andrew Carnegie, and the second 
‘‘ The British Feeling,” by the Right Hon. James 
Bryce, the distinguished author of «* The American 
Commonwealth.” These two articles, from so 
eminent sources, characteristically describe the senti- 
ment pervading England and America respectively 
over the subject of the boundary dispute between the 
former country and the South American republic. 





BOOK NOTICES. 
Law. 


THE PRINCIPLES OF THE AMERICAN Law OF BAIL- 
MENTS. By Joun D. Lawson, LL.D. The F. 
H. Thomas Law Book Co., St. Louis, 1895. 
Law sheep. 
This is a companion volume to Mr. Lawson’s well- 

known work on Contracts.. The author, rejecting the old 

classification of bailments, makes of them /wo classes only 

—the ordinary and the exceptional bailment. The subject is 

very fully and exhaustively covered, and the work is excel- 

lently adapted tothe needs of the practitioner. Thestudent 
also will find it a valuable aid. 


AMERICAN ELECTRICAL CASES. Being a collection 
of all the important cases (excepting Patent Cases) 
decided in the State and Federal Courts of the 
United States from 1870, on subjects relating to 
the Telegraph, the Telephone, Electric Light and 
Power, Electric Railway, and all other practical 
uses of Electricity, with Annotations. Edited by 
WILLIAM W. MorriLi. Vol. IV (1892-1894). 
Matthew Bender, Albany, N. Y. 1895. Law 
sheep. $6.00. 

One hundred and thirty-eight cases are reported in full 
in this volume, while as many more are referred to in the 

This series is now brought well down to date, and 


To all 


notes. 
covers all cases of importance decided since 1873. 


lawyers and corporations at all interested in the subject 
the ‘* Cases ” should be indispensable. 





ELEMENTS OF DAMAGES. A handbook for the use’ 
of students and practitioners. By ARTHUR G. 
SEDGwick. Little, Brown & Co., Boston, 1896. 
Law sheep, $3.00 nef; cloth, $2.50 met. 


This work must not be confounded with the elaborate 
treatise on the same subject by Zheodore Sedgwick. The 
present volume is a review, in a compact form, of the 
law of Damages, and a statement of its principles in the 
form of rules or propositions of law, such as a judge might 
lay down to jury. These principles are illustrated by the 
cases from which they are drawn. The author has succeeded 
in adequately treating the subject within the limits of a mod- 
erate sized volume. Students, and lawyers as well, will find 
it a very useful book. 


MISCELLANEOUS. 


THE CABELLS AND THEIR KIN. A memorial volume 
of History, Biography, and Genealogy. By ALEX- 
ANDER Brown, D.C. L. Houghton, Mifflin & 
Co., Boston and New York, 1895. Cloth. $7.50. 
Among the many prominent Virginia families none can 

lay claim to greater distinction than the Cabells; the de- 
scendants of the founder, Dr. William Cabell, include 
many of the most prominent men of our country. This 
work of Mr. Brown’s will of course be of especial interest 
to Virginians, but it contains much information which 
will appeal to all students of history. The author has 
devoted much time and research to the preparation of 
this book, and has gathered together much valuable mate- 
rial which would otherwise inevitably have been lost. 
We quite agree with Mr. Brown that it is our sacred duty 
to “gather up the fragments that remain’ before the 
past history of our forefathers has been obliterated by the 
effacing fingers of destruction and decay. Such a work as 
this merits the appreciation not only of the family immedi- 
ately concerned, but of all who have a love and pride of 
country. Many interesting portraits illustrate the book. 





BOOKS RECEIVED. 


A SELECTION OF LEADING CasEs IN THE COMMON 
Law. With Notes. By Water SHIRLEY 
Suirtey. Fifth Edition. By RicHarp Wat- 
son, LL.B., of Lincoln’s Inn. Stevens & 
Sons, Limited, London, 1896. Cloth. 


THE GENERAL PRINCIPLES OF THE AMERICAN LAW 
OF THE SALE OF Goops. By ReusBen M. BEn- 
JAMIN. The Bowen-Merrill Co., Indianapolis, 
1896. Law sheep. 


THE Woman’s MANUAL OF PARLIAMENTARY Law. 
By HARRIETTE R. SHATTUCK. Lee & Shepard, 


Boston, 1896. Cloth. 
AMERICAN STATE Reports. Vol. 46. Bancroft- 
Whitney Co., San Francisco. Law sheep. 
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